Sean Harrington

(on behalf of undersigned petitioners)
P.O. Box 351855

Westminster, CO 80035

February 13, 2007

Chief Judge Lewis Babcock, U.S. District Court

Alfred A. Arraj United States Courthouse A273 / Courtroom A201
901 19" Street

Denver, Colorado 80294-3589

RE: non-random assignment of Magistrate Mike Watanabe to pro se and custody
evaluator cases arising from Colorado state courts and appearance of partiality

Dear Chief Judge Babcock:

A situation has been called to our attention, which has caused concern. We have observed that
an unusually high number of federal civil cases arising from Colorado state court domestic
relations proceedings (particularly those against child-and-family investigators)* have been
assigned to Magistrate Michael J. Watanabe.

Most recent examples (that we know of) include:

N° 03-cv-00743 (against county DHS)

N° 04-cv-00054 (against CFI Elode “Dee” Brodbeck)
N° 03-cv-02339 (also against Brodbeck)
N°04-cv-00994 (against CFI Bill J. Fyfe)
N°05-cv-01858 (also against Fyfe)

One exception is 06-cv-00089 (another against Brodbeck), "though in that case, the magistrate
was reassigned without explanation, according to both parties in the appellate briefs (06-1378).

Assignment of judges and magistrates in our U.S. District Court for the District of Colorado is
governed by D.C.Colo.LCiv.R. 40.1(A), 8.1 and 8.2. In reviewing these rules, the obvious
question that arose was, “What are the random computer-generated numerical odds of all of the
aforementioned cases being assigned to this one magistrate?”

' The phrase "Child and Family Investigator" recently replaced “special advocate.” See generally C.R.S. §
14-10-116.6.
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The second question was, “Who is Magistrate Watanabe, and should we be concerned?” After
doing a little research, we learned that he used to be a Colorado state court judge in Arapahoe
County. While we could reasonably suspect that he might be biased towards the Colorado
judiciary and judicial system, that’s not sufficiently probative to complain about. We also
learned that he had been the state trial judge in In re Marriage of Finer, 920 P.2d 325 (Colo.App.
1996), an oft-cited case that addressed the continuing role of special advocate in post-dissolution
matters. Certainly, we could conclude that he’s probably the one magistrate assumed to have the
greatest familiarity with domestic relations matters arising out of Colorado state cases.

Regardless of all this speculation, "The policy of underlying neutral assignment is to 'ensure the
objectivity and fairness in the assignment of all proceedings.™ (quoting United States v. Flynt,
756 F.2d 1352, n.2 (9th Cir. 1984). Random assignment procedures promote fairness and
impartiality and reduce the dangers of favoritism and bias. Louisiana v. Sprint Communications
Co., 699 F.So.2d 1058, 1063 (5th Cir. 1997).

If we were to be charitable, we might infer that all of these cases in the federal court had been
sub silentio reassigned to Magistrate Watanabe pursuant to D.C.ColoLCivR. 40.1(B) because of
a presumed expertise in Colorado special advocate cases. Alternatively, we might, instead, infer
that these cases had been referred to him for quick disposal —especially where all of these cases
were dismissed at a very early stage and on legal and factual bases that appear questionable.?

However, there’s more to this than the seemingly rank speculation that meets the eye: All of us
have been combating an pervasive problem in Colorado that we have termed the “Colorado
special advocate racket.” A recent petition to Chief Justice Mullarkey, attached hereto and
marked as Exhibit A, succinctly describes this situation of a well-shielded collection of attorneys
and court-appointed mental health professionals (guardians ad litem, parental responsibilities
evaluators, special advocates, child and family investigators, parenting coordinators, custody
evaluators, etc.), who have spent years and tremendous resources in establishing a monopoly on
the divorce-industry market in Colorado and in heavily leveraging the state courts’ dependence
on them (especially with the state court budget cutbacks of 2002 and the ever-increasing docket
load).

2 We’re not going to use this complaint memorandum as a means to collaterally attack allegedly
erroneous recommendations or legal reasoning. We recognize that the appropriate avenue for that is the
appeal process.
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This simple truth is, no one wants to be involved in domestic relations cases. The state courts,
from whence Magistrate Watanabe came, are delighted to delegate fact-finding (and, in some
cases, decision making) to these experts. See Galatzer-Levy & Kraus, The Scientific Basis of
Child Custody Decisions (John Wiley & Sons, Inc. 1999 at p. 4) (“[T]he position of the court’s
supporting services is so significant, that mental health professionals’ opinions are almost always
adopted by the courts”). The divorce courts levy the exorbitant costs (e.g., $6,500 for a “parental
evaluation”) upon the parties of the litigation, who have no choice in the matter. In this way, the
courts move the dockets along (which is a key factor in judicial performance reviews); the court-
appointed experts control the flow of information to assure their importance (and, thus, become
quite wealthy); the divorce attorneys manage the acrimony to increase billable hours (Grotman &
Thomas, 1990). The families foot the bill.

Those of us, who have sued special advocates in federal court, didn’t file a class-action RICO
suit ("though that’s under consideration) and we didn’t make the alleged “special advocate
racket” the focus of our claims. Instead, we sought redress for specific malfeasances or non-
feasances on the part of the defendant. At least one of us, however, hinted at the existence of a
fraternity between special advocates and judges in Colorado, as found in Case N° 05-cv-01858,
docket 32 at p.2; docket # 69 at 1 10 & n. 3.

At the heart of the "special advocate racket" is three lobbying organizations in Colorado: The
Colorado State Interdisciplinary Committee (CIDC), a self-described lobbying group. Their
Board of Governors consists of state judges and special advocates and attorneys. Another is the
Family Law Section of the CBA. The third and most influential is the Metropolitan Denver
Interdisciplinary Committee (MDIC). Any denial that these groups is a lobbying group is
disingenuous.® These groups “wine and dine” the State judiciary with monthly and annual

% See, e.g.,, the Colorado Bar Assoc. Family Law Section Executive Council Minutes from February 13,
2004 states, “Beth Henson mentioned that special advocates, child legal representatives, and mental
health professionals are being sued for working in special advocate cases. She mentioned more than a
few people who have been subjected to lawsuits. The MDIC and others are working on legislation and
other ideas to try to relieve this situation. It was suggested that an immunity statute would help. The
Executive Council advised Beth that, if we could help in some way, we would be glad to lend support.”
Ms. Henson is a member of the Executive Council of the Family Law Section, a past-president of the
MDIC (and has been on the Board of Directors of the MDIC since 1998) and has been a contributing
author to several Colorado domestic relations laws and has testified in front of Colorado Senate and


javascript:ol('http://www.knowyourcourts.com/Links/2006-11-08_Colorado_SIDC_homePage.pdf');
http://knowyourcourts.com/Fyfe/documents/2004-2005_IDC_Board.pdf
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conventions held at lavish hotel-resorts in Keystone, Breckenridge, Vail and downtown Denver.
They purport to gather to discuss ways to improve services for high conflict divorce families but,
in reality and according to some persons, who have covertly attended, they actually focus on
ways and means to increase revenue generation, augment collections and enhance their
immunities.

On 12/5/06, the MDIC held their Annual Round Table Luncheon with Local Judges and
Magistrates.* Before that, on 11/07/06, the seminar topic was, "Hot Water! Getting out and
Staying Out: Managing and Preventing Board Complaints and Malpractice Claims.” Before
that, the seminar topic was, "Federal Jurisdiction of Domestic Relations Issues.” The featured
speaker for this latter event was your magistrate, former Colorado state judge, ""Mike
Watanabe."

Why is this important? For one thing, one of the above-mentioned defendants, Bill J. Fyfe, is a
past-secretary and current board member of the MDIC. In order for Watanabe to be an invited
and esteemed speaker, we assume that he may be a past or present member, as well. Irrespective
of that, while it might not have given rise to an appearance of partiality for Magistrate Watanabe
to speak at a similar group/committee in New Mexico, Utah, Wyoming or Oklahoma, his
participation in a private special interest group of special advocates raises the appearance of
partiality, where he seems to be the preferred magistrate being assigned most of the Colorado
special advocate cases, all of which have been recommended by him for dismissal at the pleading
stage. This would be no different than if a federal judge or magistrate was giving talks to the
National Rifle Association and, at the same time, was being assigned all or most of the lawsuits
against gun manufacturers in that district.

Also, of particular concern to us is that one litigant has submitted the following statements in her
February 12, 2007 affidavit® regarding U.S. Magistrate Judge Mike Watanabe:

He then proceeded to pressure both of us to drop our
civil rights suit against the defendants, stating, “Pro
se litigants NEVER win in this court.” . . . Magistrate

House of Representatives Committees in 2000, 2001, 2002, and 2005 regarding proposed domestic
relations laws.

% Nota bene that parents don't have this opportunity to meet with judges to share their concerns and group
issues.

*A copy of the February 12, 2007 Affidavit is attached hereto and marked as, “Exhibit B.”
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Judge Watanabe stated that he had been a judge in
Arapahoe County and had presided over D&N cases. . . He
further advised us that he had personally trained Julie
Marshall . . . He assured us that Judge Marshall would
never do such a thing as | had [alleged in my Complaint].
It was clear he was predisposed toward the defendants in
that case. | was shocked at this overt bias.

Id. at 11 22- 26.

Our perception is that the Colorado "special advocate racket" described, hereinabove, extends all
the way up to the federal court --not just in the state courts, the state Psychologists Examiners
Board and so on. Perception —the “appearance standard”— is a legally sufficient basis for the
relief herein requested.

We respectfully submit the following requests, light of this information:

(1) that a copy of the materials used in the MDIC presentation by Magistrate Watanabe be
made available to us, especially whereas it is likely that the magistrate prepared these
materials on a U.S. government computer, and/or prepared these materials while on U.S.
government “time” or property; and whereas the basis for his expertise as a speaker was
to represent or speak on behalf of the federal court in the District of Colorado regarding
this particular area of law;

(2) That an account and candid disclosure be made available to us by way of reply to our
request of how and why Magistrate Judge Watanabe has been non-randomly assigned to
the above-mentioned cases and any other cases arising from Colorado domestic relations
matters;

(3) That, in light of the apparent non-random assignment of the aforementioned cases and in
light of the magistrate’s participation in the private consortium of the defendant special
advocates, that Magistrate Judge Watanabe be disqualified from further assignments of
cases consisting of Colorado domestic relations matters.

Respectfully submitted this 13" day of February, 2007

Darla Kerns Scheuerman, GRI, PPM Dale Kim Thorup
mmcf
Rhonda Rivenburg ! Sean Harrington

/ j,uw;r F;;Z‘;Mf_

Troy Kramer





AFFIDAVIT of Suzanne Shell
Exhibit A

Case no. 06-CV-00318

I am over the age of 18, am competent to testify and have first hand knowledge of the facts, I
make the following statement under the penalty of perjury:

1. I am a political activist, author, documentary video producer and journalist covering
issues involving government abuse, focusing primarily on child welfare issues and the courts,
both State and Federal.

2. I publish analysis and commentary which is frequently highly critical about the issues I
cover and highly critical about the people who administer the relevant government institutions.
3. My scrutiny and public participation in issues of significant societal importance has
caused me to be the subject of ongoing retaliation. I have been the subject of numerous false and
defamatory reports about my conduct. These reports are made to government agencies, courts
and contract providers. I have been the victim of repeated efforts to chill my speech and public
participation as well as ongoing retaliation when I attempt to assert, enforce or vindicate my
rights. In short, [ have been dragged into litigation, harassed, investigated, excluded and defamed
by those who resent my viewpoint, my public participation and scrutiny and my news gathering
and reporting activities.

4. Two of the primary institutions in this state which resent my activities are comprised of
lawyers and judges who embrace a closed fraternal clique which I have called ‘The Brotherhood
of the Bar.” This ‘brotherhood’ protects the members of this fraternity, at the expense of the
public interest. The other institution consists of employees and contractors associated with the
various Departments of Human Services. Both view my occupations and my critical commentary
as intruding into their respective monopolies and they are the primary instigators and perpetrators
of retaliation, harassment, violations of my civil rights and property rights, and other abuses
directed against me. These people are well funded and are often protected under statutory
immunity protections. These people frequently commit their wrongs against me under the color
of law and with government funds.

5. By virtue of my unenviable status in the legal community, I am often unable to find a
lawyer who will represent me, and am often forced to represent myself in court when I need to

vindicate the violations of my civil rights and property rights that are perpetrated by those who
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object to my viewpoint, my public participation and my publications.
6. By virtue of my viewpoint, occupations and public participation, the Colorado Supreme
Court Attorney Regulation Counsel, the Colorado Commission on Judicial Discipline and other
institutions which purport to address grievances about the conduct of state employees, lawyers or
judges have refused to give appropriate consideration to grievances filed me. These institutions
have proven unresponsive to my complaints. My only viable recourse is in the courts.
7. I make this affidavit based in part on comparisons of my experiences as a party (either pro
se or represented by counsel) in courts where the Judges’s discretion has been exercised
consistent with the law and the facts and evidence which is on the record vs. instances where the
court has displayed a bias and abused its discretion.
8. I currently have two open Copyright Infringement cases in the U.S. District Court for the
District of Colorado. These two cases share a similar fact pattern, yet the treatment I am receiving
from the two courts hearing these two cases is dramatically different.
9. I have litigated claims as a pro se party several times in other courts in the past few years.
10. I submit as further evidence of my competence in this arena the fact that an attorney &
Judge training program which I have devised and presented numerous times has been accredited
for 8 to 9 Continuing Legal Education credits in 5 states, including Colorado.
11. In the course of my public participation, I have experienced and witnessed first hand,
varying degrees of bias and prejudice inappropriately influencing the judiciary in various legal
forums and venues.
12. On the one hand, I have witnessed parties being, and have myself been treated with utter
fairness, dignity and respect as a party to litigation, even as a pro se party in certain courts.
13. On the other extreme, I have witnessed that others and I have been treated with contempt,
disrespect, unfairness and outright violations of my rights by other courts - often based on
nothing more than our viewpoints, our associations and/or our public participation. [ have
witnessed outright retaliation in the courts against parties for nothing more than their association
with me.
14. The most prevalent negative bias I have experience and witnessed is manifested through
the abuse of judicial discretion. This includes judge’s decisions which are cloaked in the
appearance of fairness, but which are, in substance, based upon:

a. The judge’s deliberate misrepresentation of evidence, facts and claims. These

misrepresentation appear liberally in the offending judge’s opinions, becoming the basis for
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his/her biased decision, and bear little or no resemblance to the evidence, fact and claims asserted
by me or the targeted party; and

b. The judge omitting or disregarding key facts, evidence and arguments which support my
claims from his/her opinion which then forms the basis for the court’s denial of my claims; and

c. The judge summarily dismissing key facts, evidence, and arguments which support my
claims without the benefit of any supporting law or evidence which supports their dismissal; and

d. The judge giving undue weight to evidence, facts and arguments which weigh against my
claims or even inferring evidence which is not part of the record. This includes treating opposing
party agreements as evidentiary and assuming facts which are not in evidence; and

e. The judge’s denial of requests which are routinely granted to parties in other cases or to
my opponents (including motions for extensions of time, reconsideration, objections, etc). These
denials are cloaked in with the proper incantations so as to appear fair (e.g. [ audited all 246
copyright infringement suits filed in the U.S. District Court for the District of Colorado between
Jan. 1, 2000 and December 31, 2006. Out of all those cases with the volumes of requests by
parties for extensions of time to file responsive pleadings, including instances where the same
party requested and was granted as many as 5 extensions of time for the same pleading, mine
was the ONLY first request denied - in fact mine was the ONLY such request denied in six
years); and

f.  The judge denying my fundamental due process rights so as to prevent me from
presenting the facts, evidence or arguments in support of my claims, often effectively eliminating
appealable issues; and

g. Transcripts of offenses which are perpetrated on the record being altered and recordings
proving the alterations or violations being “disappeared;” and

h. The judge imposing monetary sanctions against me arising out of my pro se efforts to
protect my rights. These sanctions are not routinely awarded in similar cases and situations
(based on my audit of the copyright cases); and

i. Judges’s rulings which are blatantly wrong, or unsupported by evidence or existing law,
so as to increase my expenses by requiring me to go through the appeals process beyond the State
or Circuit appeals or else force me to acquiesce to the violations because the cost of appeals
would be beyond my ability to fund. This is also intended to prevent me from seeking the
protection of the courts on future violations against me; and

j-  The Judge will recite the proper incantations ( e.g. “ .. .court has construed the pro se
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pleadings more liberally and held them to a less stringent standard” or “construing the pleadings
in the light most favorable to the non-moving party,” etc.) but substantively holds me to a higher,
more exacting standard than opposing parties; and

k. These tactics are being employed in successive cases to make it appear that I file
frivolous and vexatious claims so as to block my access to the courts and eliminate the likelihood
that I can effectively petition the courts for redress of my grievances.
15. U.S. District Judge Blackburn has exhibited a negative bias toward me in both cases he
has presided over in this court where I was a pro se plaintiff. This includes this case and a prior
case involving civil rights claims (Civil Action No.03-RB-0743 (MJW)). I have no basis to assert
that his bias appears to be against pro se litigants, but I do assert that he is clearly biased against
me.
16. In that same prior civil rights case, Magistrate Judge Michael Watanabe also exhibited an
extreme negative attitude and bias against me. He was referred on the prior case where I was
suing Fremont County and others, including a defendant on this copyright infringement case, for
civil rights violations.
17. During hearings, Magistrate Judge Watanabe accused me of writing motions for my co-
plaintiff. I objected and advised him that I was under a Colorado District Court order to not have
any contact with her and the only time I even saw her was during the hearings on this case. I
declared truthfully that I had not written any pleadings for her. He refused to believe me.
18. In response to his disbelief, Christine Korn, mother of my co-plaintiff, stood up in the
gallery and told the court that SHE had written her daughter’s pleadings. She affirmed my
statement that I had nothing to do with her daughter’s pleadings. Magistrate Judge Watanabe
attempted to ignore Ms. Korn’s disclosures and continued to assert that [ wrote my co-plaintiff’s
pleadings and instructed me not to do it any more.
19. I filed a written objection to his statements to insure the record was accurate regarding
this issue. Magistrate Judge Watanabe’s “findings” that I was writing pleadings for my co-
plaintiff became evidence against me in another proceeding involving the Unauthorized Practice
of Law.
20. Since my co-plaintiff’s pleadings were signed by her and evidenced a writing style
distinctively different than mine, and made different arguments than mine, the conclusion that I
was writing her pleadings would not have been evident from the face of the pleadings. I believe

he obtained this information and belief from the defendants on this case during ex parte
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discussions about me because the defendants on that case have consistently published false and
defamatory statements of fact throughout the legal community claiming I was writing legal
pleadings for others when I was not doing so.

21. During a status conference on this case, Magistrate Judge Watanabe suddenly declared a
‘settlement conference’ and isolated me and my co-plaintiff in a conference room. He made us
wait for about 15 minutes before joining us, a tactic which I viewed as abusive, intimidating and
coercive.

22. He then proceeded to pressure both of us to drop our civil rights suit against the
defendants, stating, “Pro se litigants NEVER win in this court.”

23. He threatened to sanction us by dismissing the lawsuit and charging the defendants’s
costs and attorney fees against us.

24. The civil rights case included claims against the defendants for violating my freedom of
association and freedom of the press by their acts taken to prohibit me from having contact with
my co-plaintiff who was the subject of my documentary video. I also claimed that I was denied
due process when I was added as a Special Respondent to my co-plaintiff’s Dependency &
Neglect case by virtue of not being allowed an opportunity to be heard or represented by counsel.
25. Magistrate Judge Watanabe stated that he had been a judge in Arapahoe County and had
presided over D&N cases. In spite of his assertions that he had been a D&N judge, he did not
understand that the Special Respondent statute in the Colorado Children’s Code mandated that I
be afforded notice and opportunity to be heard and be provided with court appointed counsel if
was indigent. He challenged my assertion that the statute provided those rights and refused to
believe my claims that I was not afforded an opportunity to be heard at the hearing where I was
joined as a Special Respondent. This claim is proven by the transcript of that proceeding. I have
a copy of that transcript, which was altered but which still reflects that [ was denied the
opportunity to be heard and denied representation.

26. He further advised us that he had personally trained Julie Marshall, who was the District
Court Judge in Fremont County who denied me due process and joined me as a Special
Respondent, and who ordered that [ not have contact with my co-plaintiff upon the request and
recommendations of the other defendants. He assured us that Judge Marshall would never do
such a thing as I had described. It was clear he was predisposed toward the defendants in that
case. | was shocked at this overt bias.

27. When I insisted that [ had the constitutionally protected right to associate with my co-
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plaintiff, and to engage in news gathering about her case, he attempted to minimize the injury I
had suffered. He responded that a Denver television station had already done a story on this issue
and why did I need to cover this story? It was about the money, wasn’t it? I said so what if it was
about money? But, I advised him, the issue at hand was that [ did not need the permission of any
judge to determine which stories I would cover and that no judge had any right to tell me what I
news gathering I could or could not engage in or what stories I could or could not cover.

28. He kept insisting that my wanting to do the story about my co-plaintiff was about the
money. [ told him that no money was involved in my news gathering and production, that nobody
was offering to buy my story. He pressured me to provide him with my motive for doing the work
I do. I asked him, “Would you believe altruism?” His response was to scoff and refuse to believe
me, despite the fact that I had engaged in my occupation without pay for the prior 14 years. His
demeanor was offensive, insulting and condescending.

29. He then advised me that my solution to having my rights violated by the defendants was
not to file a civil rights lawsuit but to disobey the court order issued by Judge Marshall and to
contact my co-plaintiff if I wanted to. I was shocked at this advice because I would not disrespect
a court order, despite defamatory rumors to the contrary. I told him that I could not disobey a
court order because that would be grounds for further court action against me.

30. Magistrate Judge Watanabe then proceed to reinforce his threats to dismiss the case and
assess defendants’s costs and fees against us. By the time I left this ‘settlement conference’ I was
shaking with fear and anger. It was clear to me that [ would not receive a fair process on my
claims. The tenor of this “conference” was threatening and coercive. When I re-entered the
courtroom after this conference, the defendants were smug and smirking.

31. Magistrate Judge Watanabe subsequently recommended dismissal of that civil rights case
ruling that my claims were barred under Rooker-Feldman. He did not recommend awarding
defendant’s costs and attorney fees.

32. Judge Blackburn adopted Magistrate Judge Watanabe’s recommendation on the civil
rights case without altering them.

33. I appealed, arguing that Rooker-Feldman did not apply to my claims. The 10" Circuit
Court of Appeals upheld the District Court decision.

34, Shortly thereafter, the U.S. Supreme Court ruled in EXXON MOBIL CORP. V. SAUDI
BASIC INDUSTRIES CORP. (03-1696) 544 U.S. (2005) that claims like mine were not
barred by Rooker-Feldman, contrary to what Judge Blackburn and the 10" Circuit had held in my
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civil rights case. However, this decision came too late to benefit my claims.

35. Judge Blackburn knows about and accepted the infringing content (which is the subject of
this case) that was submitted in the prior civil rights case by the defendants in support of their
motion for costs and attorneys fees. He permitted the subject infringing content to be included in
the court record on the prior case.

36.  This knowledge and participation has clearly prejudiced Judge Blackburn against me in
this case, over which he is currently presiding. He should have recused himself when it became
evident that he was a participant or had knowledge of the facts that caused this copyright
infringement complaint to be filed.

37.  Magistrate Judge Boyd Boland recommended dismissal of my copyright infringement
claims in this case in error based on many of the items I’ve listed in #14 above. He recommended
that I not pay defendants’s costs and attorney fees and provided his analysis for that
recommendation.

38.  Judge Blackburn adopted the Magistrate Judge’s recommendations to dismiss this case,
with the exception that he ordered I pay defendants’s costs and attorney fees. He did not provide
any supporting law for altering the Magistrate Judges’ recommendation as he has done in other
cases where he altered the Magistrate Judge’s recommendations. The content of his order on this
case consisted primarily of legal “incantations” required to make it appear this order was proper.
It was a “boilerplate” order which, I discovered during my audit of his orders on pro se cases
over which he has presided, was similar and/or identical to many of his other orders which also
did not contain ﬁndmgs of facts or conclusmns of law.

39. Furthe{' afﬁant sayeth not.

. qu@é

Suzanne Shell - Februa.ry 12, 2007
Subscribed and sworn before me this .dél day of February, 2007
S T ¥ !‘5._,‘_‘ . '

My Commission Expi’reé
Y 462009

My commission expires:
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960 Mt. Rose Way
Golden, CO 80401
(303) 526-7415

2 February 2007

Chief Justice Mary Mullarkey
Colorado Supreme Court

2 East 14™ Avenue

Denver, CO 80203

RE: Child and Family Investigators, Special Advocates, Parenting Coordinators and other
court-appointed divorce-related “experts”

Dear Chief Justice Mullarkey:

We the undersigned collectively seek your help in finding a solution to a serious problem
that threatens millions of children and parents of divorce in our state. As you know, divorce in
our society is a particularly unpleasant affair not only for the parties and their children but also
for the courts and attorneys involved in litigation. Our legislators have established reasonable
laws and procedures, but they have also created substantial ambiguities that have fostered a
thriving divorce industry populated by attorneys, accountants, psychologists and other “experts”
who often charge two to three times the hourly rates of their peers. We believe that unnecessary
pain and suffering are the direct result of a divorce community that profits by promoting conflict.

Our concern is with child and family investigators appointed pursuant to C.R.S. §14-10-
116.5 as clarified by Chief Justice Directive 04-08 and earlier directives. We appreciate that
judges are overwhelmed with busy dockets and often delegate parental responsibility evaluations
to a short list of psychologists who hold themselves out as experts in this area, but expedience
comes at a high cost. Interestingly, our legislature has also created the CASA program under
Title 19 and has set higher standards, greater accountability and only relative immunity for
volunteers. Although any judge or magistrate may appoint a CASA volunteer in any action
brought pursuant to Title 14, court appointments of child and family investigators are usually
made pursuant to C.R.S. §14-10-116.5 and usually name one of a short list of psychologists who
charge two to three times the community rate for their peers. A CASA volunteer appointed
under Title 19 is prohibited from accepting any compensation, and directors of CASA programs
believe that performance of such duties and responsibilities is incompatible with the role of a
court-appointed special advocate/child and family investigator.
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The child and family investigators appointed by the court under Title 14 are not
accountable to the Colorado Board of Psychologists that licenses them, and monitoring
compliance with child and family investigator standards is left to the very courts that appoint
them. Perhaps the unsavory nature of divorce and simple a lack of time for oversight are factors,
but most special advocates appointed under Title 14 operate without any reasonable supervision
or accountability. Special advocates in Colorado are given extraordinary power over parents
concurrent with immunity from any civil or criminal liability to the maximum extent permitted
by law, and this provides fertile soil for corruption. Volunteers appointed under Title 19 are not
afforded the same level of legal immunity. Each of us has unfortunately had personal experience
with serious misconduct that violates standards set by the Colorado Board of Psychology, the
American Psychological Association and CJD 04-08.

Although the courts that appoint child and family investigators are charged with ensuring
compliance with the standards, our district judges are disinclined to remedy injuries or even
address complaints regarding these experts and we know of few or no instances, where a judge in
Colorado has exercised oversight of a child and family investigator. Rather, the culture has been
for judges to partner with and provide infrastructure for these experts who aid their dockets.
They attend monthly symposiums in lavish hotels in Vail, Breckenridge and Denver sponsored
by the experts’ organizations (the Colorado State Interdisciplinary Committee; the Denver Metro
Interdisciplinary Committee), which purportedly congregate to put on presentations about high-
conflict divorce. Aside from the appearance of impropriety, these symposiums are not about
ameliorating high-conflict divorce, but how to enforce fee collection; how to strengthen civil
immunity, and how to generate more revenue. Ironically, they and the divorce attorneys with
whom they work are the primary beneficiaries of the high conflict that they promote. Once part
of the courts’ rosters, these psychologists have no advertising costs, are not accountable to their
“clients” for services rendered, have no accountability to the State’s regulatory agencies and
have no collection costs (because the non-paying or slow-paying parents either are jailed or are
deprived of contact with their child[ren] or both. Their success can be measured by the loyalty
of these attorneys and judges who continue to appoint them as child and family investigators

who can also rely on the court to enforce fee rates that are several times the usual and customary
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rates in the community. The corruption is fueled by high fees, guaranteed referrals, court

enforcement of payments and the absence of accountability.

The extraordinary power of special advocates without any real accountability is a formula
for corruption. Allegations of misconduct including extortion, offers of favorable reports in
exchange for sexual favors, and violations of many of the standards established by CJD 04-08
and earlier directives are not subject to review by the Board of Medical Examiners. The judges
who appoint these special advocates are charged with their supervision and accountability, but in
reality give them free reign to do their business with impunity.

You have stated that the plenary review of mental health professionals is “left to the
adversarial system,” but C.J.D. 04-08(IV)(A) is being ignored. We plead with you to address our
concerns and exercise your authority as Chief Justice to provide safeguards for us and millions of
other families against the widespread corruption in the child and family investigator community
and to ensure that the standards intended by our legislature and stated in CJD 04-08 are enforced
by our courts.

Respectfully,
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Bryan Spofford, M.D. Donnette Martin, BS, MA Counseling
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Barbara Gayle Nancy J. Ryan, GRI, LTG, RPM, MPM












