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RESPONDENT'S APPEAL OF MAGISTRATE’S RULING IN DIVISION V.

DALE KIM THORUP, Respondent appears pro sc and respectfully appeals at this time for a judicial

review and reversal of Magistrate Robert Erler’s ruling of October 10, 2002 in Ef Paso County District Court-Division V
regarding the appearance of Ms. Cindy Duckworth in this civil case. In said ruling, Magistrate Erler stated incerrectly that
the Respondent did not enter into a therapeutic relationship with Ms. Duckworth of Mara Droste Services and therefore
client privilege does not apply. Respondent filed a Response To Petitioner’s Pleading of May 27, 2002 on June 10, 2002, a
Madion To Object To The Appearance Of Ms. Cindy Duckworth, Counselor on November 18, 2002; and a Respondent’s
Response To Nomparty Cynthia Duckworth on December 10, 2002 and incomparates all inio this appeal by reference.
Respondent further asserts the following in support of this appeal:
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Ma. Duckworth does not have the required client consent pursuant to 13-90-107 C.R.S. The Court does nat
have within its file any consent form executed by the Respondent autherizing Ms, Duckworth to release
personal counseling information to the Court.

Pursuant to 14-13-127 C.R.S., the Court dees nct have within its file any of the following required

documentation authorizing the appearance of Ms. Duckworth in this civil case.

« Motion o the Court by the Petitioner or Respondent or their respective counsel requesting that Ms,
Cynthia Duckworth’s education, experience, and qualifications be approved for the purpose of
performing an evaluation and report to assist the Court with the issue of Respondent’s parennng time,
Pursuant to 14-10-127 C.R.S., “When a mental health professional performs the evaluation, the court
shall appoint or approve the selection of the mental health professional.”

e Order of the Court setting forth the cost of an evaluation and report and assessment of said costs to the
motioning party or both parties and guidelines for said evaluation and report including time
constraints. Pursuant to 14-10-127 CR.S., “The moving party shall, at the time of the appointment of
the evaluator, deposit a reasonable sum with the court to pay the cost of the evatuation.”

o  Order of the Court approving Ms. Duckworth’s qualifications and directing Ms. Duckworth to
commernce said evaluation and report.

Ms. Duckworth has not provided the Court with any documentation supporting her fraudulent atlegation
that zn evaluation or report was ever intended or performed. Pursuant to 14-10-127 C.R.S., “The evaluator
shall mail the report to the court and to counsel and to any party not represented by counsel at least twenty
days prior to the hearing. The evaluator shall make available 1o counsel and to any party not represented by
counsel his or her file or underlying data and reports, complete texts of diagnostic reports made to the
evaluator pursuant to the provisions of subsections (2) (3) and (6) of this section, and the names and
addresses of all persons whom the evaluator has consulled..,”

Ms. Duckworth’s concealment of the existence of her rough draft report from the Respondent and the Court

until August 28, 2002, following her release of same to Petitioner on May 13, 2002, consurtutes fraud.

misconduct, or misrepresentation under C.R.C.P. Rule 60 (B) and the Respondent is entitled to relief from
the resultant October 10, 2002 ruling of the Court.

Ms. Duckworth entered into personal counseling with the Respondent on January 14, 2002 and is therefore

prohibited under the written ethics of her profession from performing an evaluation and report due to the

unaveidable conflict of interest that would arise as her client’s personal counselor.
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CERTIFICATE OF MAILING
| certify that on February 3, 2003 (date) the original of this Motion was filed with the Court; and a true and accurate
copy of this RESPONDENT’'S APPEAL OF MAGISTRATE'S RULING IN DIVISION V was servad an the other

party(ies) by placing [t in the United States mail, postage pre-paid and addressed tc the following:

Steven M. Werner, Attorney

Law Qffices of Steven M. Werner, P.C.
301 3. Weber St.

Coloradoe Springs. Colorado 80903
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