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Def endants, Bob Larson, Bob Larson Mnistries, and
I nt ernati onal Broadcasting Conpany, appeal fromthe judgnent
entered dismssing their counterclaimfor abuse of process
against plaintiff, Kenneth Smth. Defendants al so appeal from
the court’s order denying their request for attorney fees under
8§13-17-102, C R S. 1997. W affirm

Plaintiff was a |l aw student at the tinme the conpl aint was
filed. Previously he had devel oped an interest in defendants'
evangel i stic organi zation. Over the course of several years, he
secured nunerous docunents concerning the activities of
defendants. Plaintiff also authored an unpublished book and
numerous articles and panphlets which were critical of
def endant s.

The acrinony cul m nated when, in two national radio
broadcasts, defendant Bob Larson charged that plaintiff was a
stal ker who was di ssem nating fal se financial information about
defendants and that plaintiff was part of a group that had
t hreat ened viol ence, property danage, and disruption of the
evangel i cal work of defendants.

Thereafter, plaintiff filed a pro se conplaint alleging
defamati on and various other clains. In response to a |later
anmended conpl ai nt, defendants countercl ai med asserting an abuse
of process claimand they requested an award of attorney fees and
costs for what they terned a vexatious and groundl ess acti on.

After nearly a year of litigation and discovery, plaintiff filed



a notion to dismss all of his clainms on the basis that he could
not afford financially to pursue the litigation. The notion was
gr ant ed.

Foll owi ng an evidentiary hearing on defendants’ abuse of
process counterclaim the court ruled in favor of plaintiff based
upon its finding that defendants had failed to prove either
causation or damages. Follow ng a subsequent evidentiary hearing
under 813-17-102, the court also determ ned that an award of fees
and costs was not warranted.

l.

Defendants first contend that the trial court erred by
[imting the evidence in support of their counterclaimto abuse
of the discovery process only. According to defendants, the
scope of the pleading included clains that plaintiff unduly
expanded the litigation wthout justification and that
plaintiff’s amended conpl aint was wi thout either factual or |egal
support. However, even if we assune that the court erred inits
interpretation of the counterclaim we find no reversible error.

As pertinent here, to establish an abuse of process claim
defendants were required to prove that plaintiff's defamation
conpl aint was either devoid of factual support or that it had no

cogni zabl e basis in law. See Protect Qur Muntain Environnent,

Inc. v. District Court, 677 P.2d 1361 (Colo. 1984). Further,

defendants al so nmade this very contention in the hearing on



attorney fees, and they were permtted to present evidence in
support of these contentions.

Foll owi ng the hearing on fees, the court found wth record
support that defendants’ reference to plaintiff as a “stal ker”
anong ot her things was arguably defamatory under the
circunstances. This finding is tantamunt to a finding that
plaintiff’s clains were neither devoid of factual support nor
wi thout legal justification. And, this evidentiary finding is

binding on this court. Lindley v. Hanson, 173 Col o. 239, 477

P.2d 453 (1970)
As a result, defendants woul d have been unable to establish

their abuse of process claim See Ware v. M Cut chen,

784 P.2d 846 (Col o. App. 1989). Hence, the court’s ruling, if

error, was harmless. C.RCP. 61, CA R 35(e); see Askew v.

Cerace, 851 P.2d 199 (Colo. App. 1992) (error is harm ess when
there is no prejudice to a substantial right of the party).
.

Def endants next contend that the trial court abused its
discretion in denying their statutory claimfor attorney fees.
Def endants argue that the court's findings of fact were not
supported by the record which, they assert, anply denonstrates
that plaintiff's conduct was vexatious and his clains were
frivol ous and groundl ess. W are not persuaded.

Section 13-17-102, C. R S. 1997, authorizes a trial court in

its discretion to award attorney fees based upon a finding that



the action |acks substantial justification, that is, that the
action was either frivolous, groundless, or vexatious. See

Bi | awsky v. Faseehudin, 916 P.2d 586 (Colo. App. 1995).

Aclaimis "frivolous" if plaintiff can present no rational
argunment based on the evidence or the law to support his
all egations. The claimis "groundless" if the allegations in
plaintiff’s amended conplaint, while sufficient to survive a
nmotion to dismss, are not supported by any credible evidence at

trial. See Little v. Fellman, 837 P.2d 197 (Col o. App. 1991).

Plaintiff may also be |liable under the statute if the court finds
t hat he unnecessarily expanded the proceedi ng, abused the

di scovery process, or otherw se asserted his clains for
harassnent only.

However, an award of fees is not nandat ed. Hart & Trinen v.

Surplus Electronics Corp., 712 P.2d 491 (Col o. App. 1985). And,

we nust affirmthe court’s ruling on this issue unless the record
confirms that the court abused its discretion. There is no abuse
of discretion unless the court’s decision is properly
characterized as manifestly arbitrary, unreasonable, or unfair.

See Hock v. New York Life Insurance Co., 876 P.2d 1242 (Col o.

1994) .
In addition, to warrant an award of fees against a pro se
[itigant, under 813-17-102(6), C R S. 1997, the court nust find

that plaintiff clearly knew or reasonably should have known that



the suit |acked substantial justification. See Bockar v.

Patterson, 899 P.2d 233 (Col 0. App. 1994).
Here, as noted, the trial court found that plaintiff’s claim
was not wi thout factual support or devoid of |legal nerit. See

Maul v. Shaw, 843 P.2d 139 (Colo. App. 1992). Consistent with

that finding, the court concluded that there was no show ng that
plaintiff knew the anended conpl ai nt | acked substanti al
justification.

The court al so found that both parties in effect unduly
expanded t he proceedi ng by unprofessional and excessive conduct
and by filing a “blizzard” of pleadings agai nst each ot her.
Finally, the court also found that, while there were an
i nordi nate nunber of discovery disputes, the court had ruled in
plaintiff’s favor on nore of the issues than for defendants, thus
inplicitly determ ning that any abuse of the discovery process
was not necessarily attributable to plaintiff.

Under these circunstances, we find no abuse of discretion.

Judgnent affirnmed.

JUDGE HUME and JUDGE NEY concur.



