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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 07-CV-01924 (DME-KMT) 

 

KENNETH L. SMITH, 

 

           Plaintiff, 

 

v.  

 

HON. MICHAEL L. BENDER, et al., 

 

          Defendants. 
 

_____________________________________________________________________________ 

 

PLAINTIFF’S REPLY TO DEFENDANT UNITED STATES OF AMERICA’S 

RESPONSE TO PLAINTIFF’S MOTION FOR 

INJUNCTIVE AND/OR DECLARATORY RELIEF 

_____________________________________________________________________________ 

 

      Comes now plaintiff Kenneth L. Smith (“Smith”), in propria persona, who states as follows 

in reply to Defendant United States of America only: 

 

     1.    Defendant United States asserts that it opposes “the proposed order attached to Plaintiff’s 

Motion, as it purports to find violations of federal law without due process and to establish other 

unsupported findings and findings that are contrary to fact.”  Def. United States’ Resp. to Pl’s 

Mot. For Injunctive and/or Declaratory Relief (hereinafter, “Resp.”) at 2. 

     2.   Smith is at a loss to understand where the taking of judicial notice by this Court upon a 

proper request as permitted under Fed. R. Evid. 201(d) is violative of any litigant’s due process 

rights, as affected parties are afforded a fair opportunity to respond pursuant to Rule 201(e). 

     3.   Similarly, it is impossible to fathom counsel’s claim that the Order as submitted finds a 

violation of federal law without due process.  Judicially noticeable facts that even counsel does 

not dispute are established conclusively, see Fed. R. Evid. 201(g); the only open questions are 
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questions of law -- which this Court is expected to decide as a matter of law, consistent with the 

Due Process Clause. 

     4.    The one fact central to this Motion is that, on August 18, 2005, the Justices1 purported to 

decide a jurisdictional question in Smith v. Mullarkey, No. 04-CA-0949 (Colo.App. filed May 14, 

2004), despite having “a direct, personal, substantial, pecuniary interest in reaching a conclusion 

against [Smith] in his case,” in self-evident violation of the Fourteenth Amendment.  Tumey v. 

Ohio, 273 U.S. 510, 523 (1927).  As under Colorado law, a judge with such a conflict is deprived 

of jurisdiction, Erbaugh v. People, 140 P. 188, 190 (Colo. 1914), any subsequent act they purpor-

ted to take under color of law was strictly coram non judice.       

      5.    This Court has no discretion in its application of Colorado law, as “[i]t is axiomatic that 

any action taken by a court when it lacked jurisdiction is a nullity.” People v. Dillon, 655 P.2d 

841, 1982.CO.40021 ¶ 36 (Colo. 1982) (citation omitted); Davidson Chevrolet, Inc. v. City and 

County of Denver, 330 P.2d 1116 (Colo. 1958) (same); see also, In re Marriage of Pierce, 720 

P.2d 591 (Colo.App. 1985) (same).  A "judgment either is void or it isn't and relief must be affor-

ded accordingly."  In re Marriage of Stroud, 631 P.2d 168, 170 n.5 (Colo. 1981).  

     6.   As to the question of whether other findings in the Order are properly supported, that is a 

matter for the Court to decide upon appropriate briefing.  All this Court asks is that Smith supply 

a Proposed Order for its consideration, which it is free to accept, reject, or modify. 

     7.   As counsel has openly admitted, Resp. at 1, Defendant United States doesn’t have a dog in 

this hunt; as it has waived its opportunity to present specific objections to the Motion, its conclu-

sory and factually unsupported opinion should not be considered by this Court at all. 

1 Defendants Michael L. Bender, Nathan B. Coats, Gregory J. Hobbs, Jr., Rebecca Love Kourlis, 

Alex J. Martinez, Mary J. Mullarkey, and Nancy E. Rice are referred to herein as “the Justices.”  
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     8.   If you have nothing of substance to say, you probably shouldn’t bother the Court. 

     9.   Smith reserves the right to respond to the State Defendants with respect to this matter. 

 

Respectfully submitted this 6th day of February, 2008. 

_/s/__________________________ 

Kenneth L. Smith, in propria persona 

23636 Genesee Village Rd. 

Golden, Colorado 80401-7044 

Ph: (303) 526-5451 

faster_pussycat@earthlink.net 

 

 

CERTIFICATE OF SERVICE 

 

        I hereby certify that on February 6, 2008, I served a copy of the foregoing upon all parties 

(including all attachments, where appropriate) herein by depositing it in the United States Mail, 

postage prepaid, and addressed as follows: 

 

Marc A. Bonora 

c/o United States Dept. of Justice 

1225 - 17th St., Suite 700 

Denver, Colorado 80202 

 

Christine Wilkinson 

c/o Colorado Attorney General 

1525 Sherman Street, 7th Floor 

Denver, Colorado 80203, 

 

the last known mailing address. 

_____________________________ 

Kenneth L. Smith 


