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RULE 59 MOTION (RE: MARCH 22"° 2007 ORDER )

COMES NOW the Respondent, to submit the within Rule 59 Motion regarding the Court’s
Order dated March 22, 2007 and, in support thereof, states as follows:

1. Father’s January 26" 2007 Special Appearance (concerning an August 16" 2004 Motion
for Substitution of Judge, inter alia) was assigned to the Chief Judge, according to the domestic
clerks. Father requests that the Court take judicial notice of his special appearance, which is
incorporated by reference herein. For the reasons more fully set forth in the Special Appearance,
it is legally and ethically improper for the accused trial judge to rule on these matters.

2. The March 22™ Order contains no indicia of any review or analysis of the substance of
father’s ori%inal Motion for Substitution of Judge or of father’s Special Appearance, father’s
February 6" 2007 Rule 59/60 motion, or any of the supplements thereto, responses thereto or
replies in support thereof.©  The March 22", 2007 Order is devoid of any findings of fact or
conclusions of law concerning any one of the several allegations contained in the recusal motion
or of father’s Special Appearance or of either of mother’s two duplicative boiler-plate responses.

3. The trial Court’s Order contains no findings of fact or conclusions of law to overcome the
presumption of Section 13-17-102(6), prohibiting an award of attorney fees upon a pro se litigant
for his good faith filing of any application for relief grounded in fact and warranted by existing
law or a good faith argument for the extension, modification, or reversal of existing law. See

! The Order contains no findings regarding attorney Renne’s Jan. 22" 2007 withdrawal (which has not
been ruled on), the mailing of the Jan. 12" 2007 Order to father’s obsolete address while he was still
represented by counsel and when the Court was in receipt and had used father’s current mailing address
(see, e.g., ICON event # 435, Nov. 6" 2006 notice mailed to father’s current address), the pending
federal law suit naming Bill J. Fyfe and the trial judge. The Order also contains no analysis of any of the
new evidence submitted regarding Fyfe or of the standards imposed by C.R.S. 8 12-43-222(1)(q), the
American Psychological Association Code of Conduct or Chief Justice Directive 04-08.
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Rule 59. Motions for Post-Trial Relief

(a) Post-Trial Motions. Within 15 days of entry of judgment as provided in C.R.C.P. 58 or such greater time as the court may allow, a party may move for post-trial relief including:

(1) A new trial of all or part of the issues;

(2) Judgment notwithstanding the verdict;

(3) Amendment of findings; or

(4) Amendment of judgment.

Motions for post-trial relief may be combined or asserted in the alternative. The motion shall state the ground asserted and the relief sought. If the judgment as defined in C.R.C.P. 54(a) is transmitted to the parties by mail, the date the time period commences shall be the date of mailing of the judgment, extended by three days pursuant to C.R.C.P. 6(e).

(b) No Post-Trial Motion Required. Filing of a motion for post-trial relief shall not be a condition precedent to appeal or cross-appeal, nor shall filing of such motion limit the issues that may be raised on appeal.

(c) On Initiative of Court. Within the time allowed the parties and upon any ground available to a party, the court on its own initiative, may:

(1) Order a new trial of all or part of the issues;

(2) Order judgment notwithstanding the verdict;

(3) Order an amendment of its findings; or

(4) Order an amendment of its judgment.

The court's order shall specify the grounds for such action.

(d) Grounds for New Trial. Subject to provisions of Rule 61, a new trial may be granted for any of the following causes:

(1) Any irregularity in the proceedings by which any party was prevented from having a fair trial;

(2) Misconduct of the jury;

(3) Accident or surprise, which ordinary prudence could not have guarded against;

(4) Newly discovered evidence, material for the party making the application which that party could not, with reasonable diligence, have discovered and produced at the trial;

(5) Excessive or inadequate damages; or

(6) Error in law.

When application is made under grounds (1), (2), (3), or (4), it shall be supported by affidavit filed with the motion. The opposing party shall have 15 days after service of an affidavit within which to file opposing affidavits, which period may be extended by the court or by written stipulation between the parties. The court may permit reply affidavits.

(e) Grounds for Judgment Notwithstanding Verdict. A judgment notwithstanding verdict may be granted for either of the following grounds:

(1) Insufficiency of evidence as a matter of law; or

(2) No genuine issue as to any material fact and the moving party being entitled to judgment as a matter of law.

A motion for directed verdict shall not be a prerequisite to any form of post-trial relief, including judgment notwithstanding verdict.

(f) Scope of Relief in Trials to Court. On motion for post-trial relief in an action tried without a jury, the court may, if a ground exists, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new findings and conclusions, and direct entry of a new judgment.

(g) Scope of Relief in Trials to a Jury. On motion for post-trial relief in a jury trial, the court may, if a ground exists, order a new trial or direct entry of judgment. If no verdict was returned, the court may, if a ground exists, direct entry of judgment or order a new trial.

(h) Effect of Granting New Trial. The granting of a new trial shall not be an appealable order, but a party by participating in the new trial shall not be deemed to have waived any objection to the granting of the new trial, and the validity of the order granting new trial may be raised by appeal after final judgment has been entered in the case.

(i) Effect of Granting Judgment Notwithstanding Verdict, Amendment of Findings or Amendment of Judgment. Subject to C.R.C.P. 54(b), granting of judgment notwithstanding the verdict, amendment of findings or amendment of judgment shall be an appealable order.

(j) Time for Determination of Post-Trial Motions. The court shall determine any post-trial motion within 60 days of the date of the filing of the motion. Where there are multiple motions for post-trial relief, the time for determination shall commence on the date of filing of the last of such motions. Any post-trial motion that has not been decided within the 60-day determination period shall, without further action by the court, be deemed denied for all purposes including Rule 4(a) of the Colorado Appellate Rules and time for appeal shall commence as of that date.

(k) When Judgment Becomes Final. For purposes of this Rule 59, judgment shall be final and time for filing of notice of appeal shall commence as set forth in Rule 4(a) of the Colorado Appellate Rules.


13-17-102  Attorney fees

(6) No party who is appearing without an attorney shall be assessed attorney fees unless the court finds that the party clearly knew or reasonably should have known that his action or defense, or any part thereof, was substantially frivolous, substantially groundless, or substantially vexatious; except that this subsection (6) shall not apply to situations in which an attorney licensed to practice law in this state is appearing without an attorney, in which case, he shall be held to the standards established for attorneys elsewhere in this article.

12-43-222. Prohibited activities - related provisions.

(1) A person licensed, registered, or regulated under part 3, 4, 5, 6, or 7 of this article is in violation of this article if such person:

(g) Has acted or failed to act in a manner that does not meet the generally accepted standards of the professional discipline under which such person practices. A certified copy of a malpractice judgment of a court of competent jurisdiction shall be conclusive evidence of such act or omission, but evidence of such act or omission shall not be limited to a malpractice judgment.


SaBell's, Inc. v. City of Golden, 832 P.2d 974 (Colo. App. 1991), cert. denied, 846 P.2d 189
(Colo. 1993) (A good faith presentation of a legal theory which is arguably meritorious is
sufficient to avoid an award of attorney fees); Artes-Roy v. Lyman, 833 P.2d 62 (Colo. App.
1992) (Pro se litigants are entitled to protection of subsection (6) of this section unless trial court
makes an express finding that such litigants knew or reasonably should have known that their
claims lacked substantial justification). Moreover, the trial court has awarded attorney fees for
two boiler-plate and duplicative responses that are disrespectful of the truth, which, therefore, is
a public reward for attorney dishonesty. This is part of a pattern spanning many years of this
particular trial judge using attorney fee awards to deter pro se parties from participating in the
proceedings and from asserting claims or defenses. See July 28" 2006 Motion and Affidavit of
Bryan Spofford, M.D., attached hereto and made part hereof by reference as, “Exhibit A.”

4, The trial Court’s reasoning that the two-and-one-half year delay was attributable to any
pending appeal is both specious and legally erroneous. See, e.g., Kittles v. Rocky Mountain
Recovery, Inc., 1 P.3d 1220 (Wyo. 2000) (regarding a disqualification motion, the Wyoming
Supreme Court explained, “The District Court did not rule on that motion, having erroneously
concluded that it lacked subject matter jurisdiction over the appeal. On remand, we direct the
district court to issue a ruling on the merits of [the] motion™)). A trial court is divested only over
those issues that are on appeal. Molitor v. Anderson, 795 P.2d 266 (Colo. 1990). The issue of
recusal for the reasons stated in Respondent’s August 16™ 2004 Motion was not on appeal at that
time. Moreover, none of the pending appeals (03CA1825 (mandate issued May 3™ 2005),
04CA1161 (mandate issued May 5™ 2006) or 04CA1986 (mandate issued October 3 2006))
prevented the trial court from issuing any one of several orders, including, but not limited to:

v September 16™, 2004 (only two weeks after the trial Court issued the Order
stating that it had been divested of jurisdiction)

v' January 31% 2005 (ordering contempt hearing (in violation of Rules 4 and
107) in favor of Bill J. Fyfe, a co-conspirator named in the August 2004
Motion for Substitution of Judge and pending federal lawsuit)

v' February 10" 2005 (decreeing that the Court will not rule on any motions
because of the pending recusal motion)

5. However, both the appropriateness of the trial judge to issue any rulings in this case and
the propriety of any of her orders issued during the time that the recusal motion remained
pending for two-and-one-half-years (including the Order of January 12" 2007) is currently on
appeal (in 07CA0379) and, therefore, this Court is without jurisdiction to rule on the recusal
motion or any other dispositive matters on appeal. See Colo. State Bd. of Med. Exam'rs v.
Lopez-Samayoa, 887 P.2d 8, 15 (Colo. 1994) (When the substance of an appellant’s appeal
challenges the authority that trial judge has over the case, any order issued during appellate
pendency falls outside of the limited circumstances where the trial court retains jurisdiction).
Because the trial court lacks jurisdiction to rule on these issues, the March 22" 2007 Order is
void ab initio and is a legal nullity.

WHEREFORE, father requests that this Court vacate all orders issued during the pendency of the
undecided recusal motion and also the March 22" 2007 Order.
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http://www.knowyourcourts.com/Tidball/docs/2006%2007%2028_recusal-Motion-n-affidavit.pdf
http://www.knowyourcourts.com/Tidball/docs/2006%2007%2028_recusal-Motion-n-affidavit.pdf
http://www.knowyourcourts.com/Pleadings%20&%20Orders/99DR3717/2005-05-03_mandate_(03CA1825).pdf
http://www.knowyourcourts.com/Pleadings%20&%20Orders/99DR3717/2006-05-05_mandate_(04CA1161).pdf
http://www.knowyourcourts.com/Pleadings%20&%20Orders/99DR3717/2006-10-03_mandate_(04CA1986).pdf
http://www.knowyourcourts.com/Pleadings%20&%20Orders/99DR3717/2004-09-16_ORDER%20(Tanitta-not-to-call-the-Court).pdf
http://www.knowyourcourts.com/Pleadings%20&%20Orders/99DR3717/2005-01-31_ORDER.pdf
http://www.knowyourcourts.com/Pleadings%20&%20Orders/99DR3717/2005-02-10_ORDER.pdf
http://www.knowyourcourts.com/Harrington/07CA0379.htm

Respectfully submitted on March 27, 2007.

Sean L. Harrington

CERTIFICATE OF MAILING

| hereby certify that on the 28" day of March 2007, | served a true and accurate copy of the
foregoing Designation of Record by placing the same in the U.S. Mail, postage prepaid, and
affixed hereto or by faxing to the following:

Jefferson County District Court
Attn: Chief Judge Jackson

100 Jefferson County Parkway
Golden, CO 80401

and by facsimile to: Law Office of Madeline Wilson at: 303-321-3196





