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06-1418 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

 
SEAN HARRINGTON,                                   
                                                                                    
        Plaintiff-Appellant, 
 
       v. 
 
MADELINE WILSON, et al., 

                
        Defendants-Appellees.                            
__________________________________________________________________ 
 

MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE 
__________________________________________________________________ 
 
     Kenneth L. Smith respectfully submits this motion for leave to file a brief ami-

cus curiae in the above-captioned matter, pursuant to Fed. R. App. P. 29.  

 
INTRODUCTION 

 
     In standing up against the vile scourge of McCarthyism, Justice Douglas wrote, 

“[i]t is not without significance that most of the provisions of the Bill of Rights are 

procedural.  It is procedure that spells much of the difference between rule by law 

and rule by whim or caprice. Steadfast adherence to strict procedural safeguards is 

our main assurance that there will be equal justice under law.”  Joint Anti-Fascist 

Refugee Committee v. McGrath, 341 U.S. 123, 179 (1951) (Douglas, J., concur-

ring).  This axiom is an indispensable feature of Anglo-American jurisprudence, as 
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Lord Chief Justice Goddard adds: “Time and again this court has said that justice 

must not only be done but must manifestly be seen to be done. . . ." Rex v. Justices 

of Bodmin, (1947) 1 K. B. 321, 325. 

     From a procedural standpoint, it is difficult to imagine a more shameful spec-

tacle than Harrington v. Wilson.  In adopting the magistrate’s 41 pages of recom-

mendations without independent findings of fact or comment, the Court dismissed 

Mr. Harrington’s complaint sua sponte, not bothering to wait for his response,1 as 

was required by law.2  When Mr. Harrington objected, submitting a competently-

written, fully-hyperlinked brief -- attaching thousands of pages’ worth of opinions, 

as required by Court electronic filing protocols3 -- in a timely manner, Judge Not-

tingham acknowledged that he didn’t even bother to read it, exclaiming that it “is 

impossible to follow or make sense of this heap.”  Doc. #80 at 2.  Adding insult to 

injury, Judge Nottingham then struck Mr. Harrington’s objections from the record 

in an apparent fit of pique, viciously berating him.  Id.  

     On the face of it, this should be an easy decision to overturn: proper procedure 

does not appear to have been followed, and it shatters the bounds of credulity to 

suggest that Mr. Harrington’s objections were granted even cursory consideration.  

After all, the fact that a plaintiff secured a $100,000 judgment on his theory of law 

                                                           
1Doc. #80 at 2 (Harrington’s response was due on Sep. 26, a fact Judge Nottingham publicly 
acknowledged). 
2Fed.R.Civ.P. 6. 
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on facts substantially identical to the facts as alleged (Hall v. Hall-Stradley, Case 

No. 84-cv-2865 (Denver Dist. Ct. Feb. 6. 1987)) in the courthouse down the street 

constitutes conclusive proof that his claims were not entirely without merit, and the 

lower court decision was clearly erroneous.  Simply put, had either Magistrate 

Watanabe or Judge Nottingham performed their assigned job in a reasonably com-

petent manner, this appeal would never have graced this Court’s docket. 

     Accordingly, this case highlights the deepest, darkest, and most poorly-hidden 

secret of American jurisprudence: our judges’ willful and contumacious refusal to 

discharge their obligations in accordance with law.  The best experts we have -- 

including most notably, your learned colleagues on the bench -- indicate that this 

problem is far more prevalent than most judges would like the public to believe. 

Worse yet, veteran federal district judge John Kane recently confessed what has 

long remained unspoken: the judges of this Circuit are not capable of effectively 

policing themselves, as they have been “covering one another’s butts,” routinely 

quashing meritorious claims of willful misconduct on the bench.4    

     The foundational premise of our Constitution is that no one can be trusted with 

power.  For instance, George Washington wrote that “[t]he executive branch of this 

government never has, nor will suffer, while I preside, any improper conduct of its 

                                                                                                                                                                                           
3This problem should be solved by the Court’s new electronic filing procedures. 
4Ronald D. Rotunda, “The Courts Need This Watchdog,” Washington Post, Dec. 21, 2006 at A-
29.  



 

4 

officers to escape with impunity.”5  Unfortunately, Judge Nottingham has become 

drunk with despotic power, and is accountable to absolutely no one -- not even his 

colleagues.  In this case, he capriciously subjected parties to a needless two-year 

delay; as Dr. Martin Luther King famously wrote (quoting a distinguished jurist) 

“justice too long delayed is justice denied.”  If Congress won’t police wayward 

judges on the ground that the process is too “cumbersome,” In re Complaint of 

Judicial Misconduct, 425 F.3d 1179, 1183 (9th Cir. 2006) (Kozinski, J., dissenting; 

citation omitted), and the Circuit won’t do it because (as Judge Kane admits) you 

have been “covering one another’s butts,” then no one will.  Judge Nottingham can 

act as if he is ‘a law unto himself’ because, as a practical matter, he is. 

 
INTEREST OF AMICUS 

 
     Not only is Sean Harrington “entitled to a complete explanation of an apparent 

disregard of precedent,” Jones v. Superintendent, 465 F.2d 1091 (4th Cir. 1972), 

and the Federal Rules of Civil Procedure, but so is the general public.  Simply put, 

if a federal judge could fabricate a fact or disregard the law whenever it becomes 

inconvenient, the Bill of Rights is null and void.  As a citizen of Colorado, forced 

by necessity to patronize the courts of this Circuit, I have an interest in this case 

theoretically justifying intervention.  See, Broadrick v. Oklahoma, 413 U.S. 601, 

                                                           
5George Washington, Letter (to Gouverneur Morris), December 22, 1795. 
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612 (1973).  However, as I have learned from personal experience that the courts 

of this Circuit only follow United States Supreme Court precedent when it takes 

them where they want to go,6 I am content to participate in this capacity in this 

matter. 

 
ARGUMENT 

 
     Rule 29(b), F.R.A.P. requires amici to state “the reason why an amicus brief is 

desirable and why the matters asserted are relevant to the disposition of the case.”  

Desirability and relevance are addressed in the Supreme Court Rules: “An amicus 

curiae brief that brings to the attention of the Court relevant matter not already 

brought to its attention by the parties may be of considerable help to the Court.” 

Sup.Ct.R. 37.1.  Amicus briefs are especially relevant when the non-party lacks a 

basis for intervention but nonetheless, possesses special information or a perspec-

tive not otherwise available to the court that would materially aid its decisional 

process. See, Northern Securities Co. v. United States, 191 U.S. 555, 556 (1903). 

 
I.   Amicus’ Information is Relevant 

     As another victim of Judge Nottingham’s willful judicial misconduct, I offer 

this Court information essential to the resolution of the case before it, but unlikely 

                                                           
6Compare, Smith v. Mullarkey, 67 Fed.Appx. 535 (10th Cir. Jun. 11, 2003) (bar applicant has no 
standing to challenge the constitutionality of a state bar admission statute) with District of 
Columbia Ct. of App. v. Feldman, 460 U.S. 462 (1980) and Roe v. Ogden, 253 F.3d 1225 (10th 
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to be presented by the litigants.  My similar experience suggests strongly that the 

procedural atrocity committed below was not an isolated incident but instead, is 

further compelling evidence of Judge Nottingham’s pervasive animus toward pro 

se litigants.  It is offered for illustrative purposes only, as it shows clearly that this 

Circuit has been remiss in its duties, a fact of which every judge is aware.    

     I take no position on the merits of the case, apart from noting that it is further 

evidence of the continuing pattern of abuse of the Rooker-Feldman doctrine in this 

Circuit -- one repeatedly decried by the United States Supreme Court.  E.g., Exxon 

Mobil Corporation v. Saudi Basic Industries Corp., 125 S.Ct. 1517 (2005); Lance 

v. Dennis, 126 S.Ct. 1298 (2006).  While the Constitution includes a nominal guar-

antee that a citizen’s grievances are to be heard by a tribunal obliged to adhere to 

minimum procedural standards, the persistent abuse in this Circuit of the Rooker-

Feldman and Younger abstention doctrines create an impenetrable barrier to enjoy-

ment of that right.  Affirmance of the decision below eviscerates the Bill of Rights, 

as a right without a remedy is a contradiction in terms.  See, Marbury v. Madison, 5 

U.S. 137, 163 (1804).   

 
II.  Amicus’ Information is Desirable 

    The most important factor in determining when an amicus brief is desirable is in 

                                                                                                                                                                                           
Cir. 2001) (binding precedent of the Circuit, holding the precise opposite).       
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whether it focuses the Court’s attention upon the larger implications of a potential 

holding.  As Judge Posner wrote, “[a]n amicus brief should normally be allowed 

when … the amicus has an interest in some other case that may be affected by the 

decision in the present case (though not enough affected to entitle the amicus to 

intervene and become a party in the present case), or when the amicus has unique 

information or perspective that can help the court beyond the help that the lawyers 

for the parties are able to provide,” Ryan v. Commodity Futures Trading Comm’n, 

125 F.3d 1062, 1063 (7th Cir. 1997).   That ‘perspective’ is recounted briefly here.   

     I still have opportunities to advance my quest for some justice under law in this 

lawless land7 and as such, no compelling need to intervene in other appeals just to 

make a point.  I was invited to participate in this matter by the Appellant, as were 

some fifty others (including Prof. Erwin Chermininsky, who indicated an interest 

in representing Appellant pro bono).  I was as outraged as others I know who have 

reviewed the case but, as one who has suffered a similar indignity, chose to answer 

the ‘Macedonian call’ to come to Mr. Harrington’s aid.  To borrow from Dr. King, 

“I am in Denver because injustice is here.” 

     In light of Judge John Kane’s remarkable admission last month, it is impossible 

to trust the courts of this Circuit to dispense justice without fear of favor whenever 

the power and perquisites of judges are at risk.  We can no longer rest assured that 
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judges will not “stick together,” committing patent violations of your most solemn 

oaths, to preserve what has become a despotic power.  This is evidenced not only 

in the matter now before you and his admission, but also in Smith v. Mullarkey, 67 

Fed.Appx. 535 (10th Cir. Jun. 11, 2003), and this Circuit’s willful refusal to decide 

Smith v. Tenth Circuit Court of Appeals, No. 04-1468 (filed Nov. 14, 2004; appeal 

pending), now languishing on the docket for more than twenty months. 

     As Americans, we have an obligation to uphold and defend the Constitution as 

“against all enemies, both foreign and domestic.”  Objectively, this can impose a 

duty to put a bullet in a wayward judge’s cranium where morally justified -- as no 

public official, no matter how high and mighty, may be allowed to “set that law at 

defiance with impunity.”  United States v. Lee, 106 U.S. 196, 220 (1882).  And at

                                                                                                                                                                                           
7E.g., Kenneth L. Smith v. United States, No. P-1096-06, Inter-Am. C.H.R. (filed Oct. 13, 2006). 
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this point, such action may be morally justified, judging by the considered opinion 

of a notorious rabble-rouser: 

Human rights cannot be given in the form of concessions.  Man is born 
with them and seeks to realize them in the course of his life.  And if they 
are not realized or experienced, then man rebels. And it cannot be other-
wise, because he is a man.  His sense of honor expects it.8  

 
     This remark comes not from Stalin, Mao, or Che Guevara but rather, that penul-

timate prince of peace, Pope John Paul II. He adds in an encyclical that any violent 

reaction to such oppression is morally “attributable to the aggressor whose action 

brought it about.”9 Patrick Henry reminds us that “nothing will preserve [the public 

liberty] but downright force”10; Founding Father Roger Sherman acknowledged on 

the floor of Congress that the right to kill to preserve our rightful liberty11 rests 

with individual citizens.12  

     That having been said, the taking of human life is abhorrent to me, save for at 

the greatest of need, and something to be avoided if at all possible.  But there are 

things more valuable than life: The preservation of liberty, not only for ourselves 

                                                           
8“Fighting Tyranny, Spreading Freedom,” Townhall.com, April 8, 2005, quoting Karol Wojtyla 
(a.k.a., Pope John Paul II), available at http://www.townhall.com. 
9Karol Wojtyla (a.k.a., Pope John Paul II), Evangelium Vitae, Sec. 55, Encyclical Letter on the 
Value and Inviolability of Human Life, March 25, 1995. 
10Patrick Henry, 3 Elliot, Debates at 45 (Virginia Convention, June 5, 1788). 
11Thomas Jefferson defines relevant terms: "Rightful liberty is unobstructed action according to 
our will within limits drawn around us by the equal rights of others.  I do not add 'within the 
limits of the law,' because law is often but the tyrant's will, and always so when it violates the 
rights of the individual." Thomas Jefferson, Letter (to Isaac Tiffany, 1791).  
12Roger Sherman, 14 Debates in the House of Representatives, ed. Linda Grand De Pauw (Balt., 
Johns Hopkins Univ. Press, 1972), 92-3 (private citizens “have a right to be armed, and to 
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but for our fellow citizens, is a cause we Americans would willingly kill and even 

die for.  The prospect of our judiciary usurping oligarchical powers, unfettered by 

the chains of law, is something no American can long tolerate peacefully.   Still, I 

would much prefer to fight with the pen as opposed to the sword, unless and until 

all other reasonable options are foreclosed. 

 
CONCLUSION 

     Perhaps without cause, I believe that there are still a few judges like John Kane, 

Robert Bork, and the late Richard Arnold: patriotic men of goodwill, who perceive 

the mortal danger to our liberties our “Frankenjudiciary” poses.  If there are any on 

this panel, they are beseeched to consider my counsel.  In this hope, leave is asked 

to submit the enclosed brief as an amicus curiae (which is being opposed by three 

of the four defendants; the other parties have not formally responded).            

 
Submitted this 2nd day of January, 2007, 
                                                                 _________________________ 
                                                                 Kenneth L. Smith, in propria persona 
                                                                 23636 Genesee Village Rd. 
                                                                 Golden, Colorado 80401 
                                                                 (303) 526-5451 
 
 
 

CERTIFICATE OF SERVICE 
 

                                                                                                                                                                                           
defend, by force of arms, their rights, when invaded”).  
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        I hereby certify that on January 2, 2007, I served a copy of the foregoing 
MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE upon all parties 
herein by depositing it in the United States Mail, postage prepaid, and addressed as 
follows: 
 
David H. Yun                                                     Randolph S. Dement 
JAUDON & AVERY LLP                                  7720 E. Belleview, Suite 350 
1660 Wynkoop Street, Suite 1010                      Greenwood Village, CO  80111    
Denver, CO 80202 
 
 
Amy C. Colony                                                   
Christine K. Wilkerson                                       Brett N. Huff 
Ass’t Attorney General                                      WHITE & STEELE, P.C. 
1525 Sherman St., 5th Floor                                950 17th Street, 21st Floor 
Denver, CO 80203                                             Denver, CO 80202 
 
Sean Harrington 
P.O. Box No 351855 
Westminster, CO 80035 
 
                                                                                ______________________  
                                                                                Kenneth L. Smith 
 
 





 


INTEREST OF AMICUS CURIAE 
 
     Amicus Kenneth L. Smith is a former and potential future litigant in the courts 


of this Circuit, who has been victimized by Judge Nottingham’s demonstrable pat-


tern of discrimination against pro se litigants.  By fabricating facts and willfully 


ignoring Circuit precedent, as clearly evidenced by this case, Judge Nottingham 


has not only undermined your lawful authority, but has placed an entire class of 


citizens beyond the protection of the law: those of modest means -- whose only 


“crime” is that they cannot afford representation by Holland and Hart. 


     This state of affairs is made possible by two deplorable practices: the issuance 


of unpublished opinions (enabling appellate judges to evade their constitutional 


responsibility to perform competent reviews of lower court rulings), and writing 


law under the guise of “interpreting” it.  Amicus wishes to draw attention to the 


broader public policy implications of continuing to tolerate these practices, which 


every responsible judge should denounce.  Simply put, if our judiciary is no longer 


prepared to protect ordinary citizens from the depredations of government, the Bill 


of Rights becomes a piece of toilet paper, and the once-compelling rationale for an 


independent judiciary evaporates.   


     Amicus has moved for leave to file this brief, pursuant to Fed. R. App. P. 29. 


    


SUMMARY OF THE ARGUMENT 
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     In an illustrious moment in American jurisprudence, confronting the scourge of 


McCarthyism, Justice Douglas wrote, “[i]t is not without significance that most of 


the provisions of the Bill of Rights are procedural.  It is procedure that spells much 


of the difference between rule by law and rule by whim or caprice. Steadfast adher-


ence to strict procedural safeguards is our main assurance that there will be equal 


justice under law.”  Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 


123, 179 (1951) (Douglas, J., concurring).  This axiom is an indispensable feature 


of Anglo-American jurisprudence, as Lord Chief Justice Goddard adds: “Time and 


again this court has said that justice must not only be done but must manifestly be 


seen to be done. . . ." Rex v. Justices of Bodmin, (1947) 1 K. B. 321, 325. 


     From a procedural standpoint, it is difficult to imagine a more shameful spec-


tacle than Harrington v. Wilson.  In adopting the magistrate’s 41-page recom-


mendations without independent findings of fact or comment, the Court dismissed 


Mr. Harrington’s complaint sua sponte, not bothering to wait for his response,1 as 


was required by law.2  When Mr. Harrington objected, submitting a competently-


written, fully-hyperlinked brief -- attaching thousands of pages’ worth of opinions, 


as required by Court electronic filing protocols3 -- in a timely manner, Judge Not-


tingham acknowledged that he didn’t bother to read it, exclaiming that it “is 


                                                           
1Doc. #80 at 2 (Harrington’s response was due on Sep. 26, a fact Judge Nottingham 
acknowledged). 
2Fed.R.Civ.P. 6. 
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impossible to follow or make sense of this heap.”  Doc. #80 at 2.  Adding insult to 


injury, he then struck the objections from the record in an apparent fit of pique, 


gratuitously berating Mr. Harrington.  Id.  It shatters the bounds of credulity to 


even suggest that Mr. Harrington’s objections were granted cursory consideration.   


     In a classical common-law legal system, this scenario would be unimaginable, 


as intermediate appellate courts bound by the rule of stare decisis could be 


expected to correct procedurally-illegitimate decisions.  However, judging by the 


oft-disturbing observations of your own esteemed colleagues on the bench, 


American courts have fallen so scandalously short of this ideal that scholars openly 


wonder whether they have abandoned the common law entirely.4  Moreover, the 


general public has come to perceive our judiciary as a band of self-appointed 


dictators, only following ‘the law’ when it takes them where they already want to 


go.  This perception, fueled by decisions like Harrington v. Wilson, is highly 


corrosive to the rule of law. 


     According to Chief Justice Marshall, a judge’s willful refusal to hear a case he 


has a duty to hear is “treason to the Constitution,” Cohens v. Virginia, 16 U.S. 264, 


404 (1821), which any aggrieved individual citizen may, consistent with principles 


laid out in the Constitution and Declaration of Independence, lawfully meet with 


                                                                                                                                                                                           
3This problem should be solved by the Court’s new electronic filing procedures. 
4E.g., Sarah M.R. Cravens, Judges as Trustees: A Duty to Account and an Opportunity for 
Virtue, 62 Wash. & Lee L. Rev. 1637 (2005).  


3 







 


lethal force.  See, Chambers v. Baltimore & O. R. Co., 207 U.S. 142, 148 (1907).  


This Circuit’s ultimate raison d’être is to obviate the need for such an outcome, by 


compelling lazy and/or corrupt trial court judges to do their jobs and chastising 


them in public for their official misconduct.  Amicus urges this Court to attend to 


that duty in a published opinion, not only for the benefit of Mr. Harrington, but for 


all who stand to benefit from consistent and principled enforcement of the rule of 


law. 


 
 


ARGUMENT 
 
     It should be noted at the outset that, while Mr. Harrington is not entitled to any 


particular outcome in court, he is absolutely entitled to a process which is not only 


fair, but one legitimately seen as fair.  As one district court observed: 


Plaintiff has a paramount interest in receiving those benefits for which she 
statutorily qualifies.  In addition, she has an interest not only in being treated 
fairly … but, just as important, in believing that she has been treated fairly.5


 
     When a matter is dismissed with such shocking discourtesy and so little credible 


legal reasoning as Judge Nottingham did here, notions of “procedural fairness” are 


abruptly discarded.  Moreover, this Circuit’s failure to appropriately discipline 


unfit judges -- as recently confessed by District Judge John Kane6 -- reflects poorly 


                                                           
5Baker-Chaput v. Cammett, 406 F.Supp. 1134, 1140 (D.C.N.H. 1976). 
6Ronald D. Rotunda, “The Courts Need This Watchdog,” Washington Post, Dec. 21, 2006 at A-
29. 
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upon it, as you have sanctioned such spectacles through your silence.   


 
I.   The Problem: We Have Lost Faith … Because YOU Have Broken Faith 


     An independent judiciary is indispensable to the protection of our fundamental 


rights as against encroachments by the government.  But who is going to protect us 


from our judges?  To put it another way, as modern judges don’t seem particularly 


inclined to protect our rights, there is no pressing need for an independent 


judiciary. With unusually brutal candor, Judge Miner of the Second Circuit 


explains: 


The major cause of the loss of public confidence in the American judiciary, 
however, is the failure of judges to comply with established professional 
norms, including rules of conduct specifically prescribed.  In brief, it is the 
unethical conduct of judges, both on and off the bench, that most con-
cerns the citizenry…. 7  


 
     The American public understands viscerally what your colleagues seem 


oblivious to: Power minus accountability is a reliable prescription for tyranny.  We 


read your decisions and are burdened with their consequences, correctly perceiving 


that on far too many occasions, you have substituted personal preferences for fair 


and impartial readings of the law.  We grasp on an instinctual level what Thomas 


Jefferson warned us about: our judiciary poses a threat to our fundamental liberties 


more perilous than Osama, Saddam, Kim Jong-Il, and Ahmedinejad combined. We 


                                                           
7Roger J. Miner, Judicial Ethics In the Twenty-First Century: Tracing the Trends, 32 Hofstra L. 
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all have friends who have had their lives, careers, or property destroyed by a 


corrupt, indifferent, and/or manifestly incompetent judge.  Everyday people know 


that the problem has reached pandemic proportion, and that something must be 


done in short order. 


      Judicial misconduct is like a bear in the woods: while you might not always see 


him, when you find his paw-print in the mud, you know he’s out there.  While few 


litigants can ever expect to see a wad of bills being slipped under a robe, or the 


kind of judicial favor-trading described by Prof. Dershowitz,8 the paw-prints -- 


irrational decisions, in irreconcilable conflict with precedent -- are difficult to miss.  


Professor Karl Llewellyn bluntly observed that judges routinely engage in  


manhandling ... the facts of the pending case, or of the precedent, so as to 
make it falsely appear that the case in hand falls under a rule which in fact it


                                                                                                                                                                                           
Rev. 1107, 1108 (2004) (emphasis added). 


8Alan M. Dershowitz, Supreme Injustice: How the High Court Hijacked Election 2000 
(New York: Oxford U. Press, 2001), p. 116:“It is widely known that many state court 
judges and some lower court judges play favorites among litigants and lawyers.  Roy 
Cohn once famously quipped, “I don’t care if my opponent knows the law, as long as I 
know the judge.”  In the old days, it was financial corruption -- cash changed hands. Then 
it became the “favor bank,” in which personal favors are quietly stored and exchanged. I 
have seen it with my own eyes in the courts of Boston, New York, and elsewhere.” 
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does not fit, or especially that it falls outside of a rule which would lead in 
the instant case to a conclusion the court cannot stomach.9


 
 When judges cook the books, the stench is unmistakable.  As Llewellyn remarked, 


“[s]uch action leaves the particular point moderately clear: the court has wanted 


[the result] badly enough to lie to get it.”10   


     A judge that refuses to rule on a recusal motion effectively “puts the litigant out 


of court,” as a motion to disqualify suspends all other proceedings in the case.  City 


of Trinidad v. District Court, 581 P.2d 304 (Colo. 1978).  Mr. Harrington alleged in 


his Complaint that his motion to disqualify Judge Tidball had not been ruled on for 


over a year.  Yet, ignoring the fact that Mr. Harrington had no other legal avenue 


for compelling Judge Tidball to rule on his motion, Magistrate Watanabe found 


that the state court was an “adequate forum” for resolution of the existing 


conflict,11 a finding Judge Nottingham officially approved in his de novo review.  


It is a finding truly worthy of Lewis Carroll: if a forum where all proceedings are 


indefinitely suspended as a matter of law constitutes an “adequate forum,” it is 


impossible to imagine what could possibly qualify as “inadequate.”  


 


     Although most commentators are justifiably concerned with judges writing law 


under the guise of interpreting it, this is an example of a more pernicious practice, 


                                                           
9Karl N. Llewellyn, The Common Law Tradition: Deciding Appeals (1960) at 133. 
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which Prof. Chad Oldfather describes as “judicial inactivism”12: judges willfully 


refusing to attend to their duties, under the belief that (in the words of one state 


district court law clerk, identified as “Todd”) “if you ignore problems long enough, 


they often go away.”13  While “problems” do tend to “go away,” judges sacrifice 


the inalienable rights of those they swore an oath to protect in the process.  Sadly, 


Judge Miner is correct: We have lost faith in you, because you have broken faith 


with us. 


 
      A.   The Judiciary Tacitly Sanctions Judicial Misconduct 


     That this deplorable state of affairs is your fault is explained by the flamboyant 


Judge Alex Kozinski of the Ninth Circuit, in observing that “[i]t is the cold logic of 


the marketplace that conduct that is rewarded will be repeated.” Pincay v. Andrews, 


389 F.3d 853, 863 (9th Cir. 2004) (en banc) (Kozinski, J., dissenting).  Instead of 


issuing stern denunciations of judicial misconduct and imposing swift and certain 


justice upon wayward members of your guild, you have swept your scandals under 


the proverbial rug, as Judge Kane has admitted.  Judge Kozinski acknowledges the 


reasons for this persistent moral failure: 


                                                                                                                                                                                           
10Llewellyn, Deciding Appeals at 135 (emphasis added). 
11Harrington, Doc. #73 at 20. 
12Chad Oldfather, Defining Judicial Inactivism: Models of Adjudication and the Duty to Decide, 
94 Georgetown L.J. 121 (2006).  
13“Todd,” Memo re: Marriage of the Right Reverend and ex-Mrs. Bobby Larson (to Judge 
Woodford), Larson v. Larson, No. 91 DR 226 (Jefferson County Dist. Ct.), Dec. 7, 1994 (found 
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Disciplining our colleagues is a delicate and uncomfortable task, not merely 
because those accused of misconduct are often men and women we know 
and admire.  It is also uncomfortable because we tend to empathize with the 
accused, whose conduct might not be all that different from what we have 
done--or been tempted to do--in a moment of weakness or thoughtlessness.  
And, of course, there is the nettlesome prospect of having to confront judges 
we've condemned when we see them at a judicial conference, committee 
meeting, judicial education program or some such event.14   


 
It is not as though our judiciary has not been apprised of its contumacious 


behavior.  Professor Monroe Freedman, one of the nation’s leading scholars on 


judicial ethics, scolded our federal appellate bench: 


Frankly, I have had more than enough of judicial opinions that bear no rela-
tionship whatsoever to the cases that have been filed and argued before the 
judges.  I am talking about judicial opinions that falsify the facts of the cases 
that have been argued, judicial opinions that make disingenuous use or omis-
sion of material authorities, judicial opinions that cover up these things with 
no-publication and no-citation rules.15  
       


     By consenting to the fabrication of facts and willful disregard of binding law by 


lower court judges -- and frequently indulging in it themselves16 -- federal 


appellate courts have invalidated the Bill of Rights, obliterated the rule of law, and 


neutered the organized Bar.17  You have become ‘a law unto yourselves’ … and 


                                                                                                                                                                                           
in an actual case file; copy attached at Exhibit A).  
14In re Complaint of Judicial Misconduct, 425 F.3d 1179, 1200 (9th Cir. 2005) (Kozinski, J., 
dissenting). 
15Anthony D’Amato, The Ultimate Injustice: When a Court Misstates the Facts, 11 Cardozo L.R. 
1313, 1345 (1990), (reprinting excerpt from Prof. Freedman’s 1980 speech to a Federal Circuit 
judicial conference).  
16See, e.g., Benjamin Wittes, “Without Precedent,” Atlantic Monthly, Sept. 2005, available at 
http://www.theatlantic.com/doc/200509/wittes (visited Apr. 17, 2006) (esp., the remarks of 
senior D.C. Court of Appeals Judge Laurence Silberman). 
17Carl T. Bogus, Culture of Quiescence, 9 Roger Williams U. L. Rev. 351, 352 (2004) (“Saying 
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once again, your colleagues on the bench furnished the indictment: 


Independence of the judiciary is not inconsistent with accountability for 
judicial conduct. Lawless judicial conduct -- the administration, in disre-
gard of the law, of a personal brand of justice in which the judge becomes a 
law unto himself -- is as threatening to the concept of government under 
law as is the loss of judicial independence.18


 
 


II.    The People Are Entitled to the Benefit of Their Bargain 


     Federal judges ascend to the bench pursuant to an agreement, implicit in Article 


III of the Constitution, that they will only declare what “the law” is and 


consistently apply it.  Indeed, this understanding extends to Shakespearean times; 


as Sir Francis Bacon wrote, “Judges ought to remember that their office is jus 


dicere, and not jus dare; to interpret law, and not to make law, or give law.” Sir 


Francis Bacon, Essays (On Judicature) (1625). 


     As arbitrary discretion is the mortal enemy of the rule of law, a judge’s fidelity 


to precedent is essential to preservation of our personal liberties.  Alexander 


Hamilton wrote, “[to] avoid an arbitrary discretion in the courts, it is indispensable 


that [judges] should be bound by strict rules and precedents, which serve to define 


and point out their duty in every particular case before them.”  The Federalist No. 


78 (Alexander Hamilton).  Blackstone observed that the judge’s duty to follow 


precedent was derived from the nature of the judicial power itself: a judge is 


                                                                                                                                                                                           
that lawyers treat the judges with deference fails to capture the interaction; it is more accurate to 
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“sworn to determine, not according to his own judgments, but according to the 


known laws.” 1 William Blackstone, Commentaries *69 (1765). A century before, 


Lord Coke wrote, “[i]t is the function of a judge not to make, but to declare the 


law, according to the golden mete-wand of the law and not by the crooked cord of 


discretion.” 1 E. Coke, Institutes of the Laws of England 51 (1642).  As in all but 


the most exotic cases, the law has been established, judges are envisioned as 


administrators, playing what Professor Llewellyn called “the game of matching 


cases.”  Llewellyn, The Bramble Bush 49 (1960). 


     The virtue to society of stare decisis goes far beyond the temporal assurance 


that individual litigants were treated fairly.  The rule of law thus expressed 


furnishes “a clear guide for the conduct of individuals, to enable them to plan their 


affairs with assurance against untoward surprise,” streamlines adjudication by 


averting the need to constantly relitigate recurring issues, and bolsters public faith 


in the judiciary as “a source of impersonal and reasoned judgments.” Moragne v. 


States Marine Lines, 398 U.S. 375, 403 (1970).  Significant uncertainty in appli-


cation of the law impairs everyone’s liberties, for when “one must guess what 


conduct or utterances may lose him his position, one necessarily will ‘steer far 


wider of the unlawful zone,’” Speiser v. Randall, 357 U.S. 513, 526 (1958), since 


                                                                                                                                                                                           
say that lawyers bow and scrape”).  
18In re Ross, 428 A.2d 858, 861 (Me. 1981) (emphasis added). 
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“the value of a sword of Damocles is that it hangs -- not that it drops.”  Arnett v. 


Kennedy, 416 U.S. 134, 231 (1974) (Marshall, J., dissenting).  Or, as Justice 


O’Connor wrote, “Liberty finds no refuge in a jurisprudence of doubt.”  Planned 


Parenthood of S.E. Pa. v. Casey, 505 U.S. 833, 844  (1992).  Justice Story 


observes:  


 A more alarming doctrine could not be promulgated by any American 
court, than that it was at liberty to disregard all former rules and decisions, 
and to decide for itself [what the law is], without reference to the settled 
course of antecedent principles.19


  
 
III.   Your Breach Of Faith -- and Contract -- Has Consequences 


     When a citizen approaches your court, he reasonably expects -- and has every 


right to demand -- that you will apply the existing law to the facts in a fair, 


impartial, and diligent manner, and justify your decision with appropriate 


references to that law.  This further presupposes a certain measure of craftsmanship 


on your part, as judicial mistakes can be far-reaching, and often carry irrevocable 


consequences.  As Chief Justice Hughes wrote, "there is no better precaution 


against judicial mistakes than setting out accurately and adequately the material 


facts as well as the points to be decided."  Charles E. Hughes, The Supreme Court 


of the United States (1928) at 64.  Similarly, when you ascend to the bench, you 


                                                           
19Anastasoff v. United States, 223 F.3d 898, 904 (8th Cir.), vacated as moot, 223 F.3d 1054 (8th 
Cir. 2000) (en banc) (citation to Story’s Commentaries omitted). 
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swear to “administer justice without respect to persons […] and  “faithfully and 


impartially discharge” all the duties incumbent upon you, 28 U.S.C. § 453, creating 


a reasonable expectation that every citizen’s grievance will be given full and fair 


consideration.  Anything a court does falling materially short of that standard does 


not constitute adjudication. 


     Of grave concern to all is our courts’ abominable practice of writing ad hoc law 


applicable to a single set of litigants, fabricating facts and manhandling the law as 


needed to create the illusion of legality.  This is, as federal district judge John Jones 


described in a Kansas speech as the proper definition of “activist judging”: 


Had I determined the facts in a way that was not based in the testimony, or if 
I had disregarded established law … then [his Dover decision] would have 
been the true work of an activist judge. … That would be ad hoc justice, and 
if we allow courts to do this -- and we don’t -- our legal system would 
descend into anarchy and ultimately, it would collapse.20


 
     With due respect to Judge Jones, the rubble is already lying in Sean 


Harrington’s living room.  The law clearly and explicitly required Judge 


Nottingham to perform a de novo review, giving the aggrieved party’s objections 


due consideration.  The evidence demonstrates beyond cavil that he willfully failed 


in his duty.  Judges like Mr. Nottingham are able to do this due to their colleagues’ 


inaction; as a consequence, our legal system has descended into anarchy.  


                                                           
20John E. Jones, III, "Judicial Independence and Kitzmiller v. Dover et al" (speech), September 
26, 2006, video available at http://www.hallcenter.ku.edu/video/index-.shtml (visited Oct. 30, 
2006; emphasis added). 


13 



http://merlin.cc.ku.edu:8080/ramgen/unionav/jj11254545132198.rm





 


Examining how we got there is essential, as it suggests the only practical escape 


from this abyss.  


 
     A.   How Our Servants Became Our Masters 


     On April 11, 1967, eight Supreme Court justices -- led by the ultra-liberal 


activist Chief Justice Earl Warren -- staged a judicial coup d’êtat.  In flagrant 


defiance of the clearly expressed intent of Congress and every canon of judicial 


interpretation then known to law, they illegitimately seized power from the people, 


in the audacious act of declaring that “every person” really meant “every person 


but us judges.”  Pierson v. Ray, 386 U.S. 547 (1967). 


     Suddenly, it no longer mattered what Congress said, or even what it intended.  


In that instant, our law was magically transformed into an Alice-in-Wonderland 


world, where words only meant what a judge needs them to mean on that day, at 


that time.  To disregard the plain meaning and intent of a statute without a 


compelling reason to do so is to enact a law under the pretense of construing it, 


which Justice Sutherland denounced as “a flagrant perversion of the judicial 


power.”  Heiner v. Donnan, 285 U.S. 312, 331 (1932). 


      To appreciate the irredeemably treasonous nature of Pierson, it helps to review 


rules courts have used since the dawn of the Republic to interpret statutes enacted 


by Congress.  Paramount is the “plain meaning” rule: the presumption that 
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Congress meant what it said and said what it meant in the text of the statute;21 


when the terms of a statute are unambiguous, judicial inquiry is presumptively 


complete.22   Justice Cardozo adds that courts may not “pause to consider” whether 


a better statute might have been written, but are compelled to “take the statute as 


we find it.”  Anderson v. Wilson, 289 U.S. 20, 27 (1933). 


       In pertinent part, Section 1983 is as clear and unambiguous as any statute you 


could hope to write: “Every person [who does X to Y is liable to Y in tort].”  Had 


Congress intended to exempt state judges from liability under this statute, it would 


have said something to the effect that “This section shall not apply to judges.” 


After all, a quick search of the House of Representatives’ data base reveals that the 


magic words, “shall not apply,” appears in 457 separate statutes in Title 42 alone!23   


As Justice Frankfurter observed, the judge’s only legitimate task is “to ascertain 


the meaning of the words used by the legislature,” for to go beyond it, and rewrite 


a statute to his or her liking, is to “usurp a power our democracy has lodged in its 


elected legislature.”24   


                                                           
21See, Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (“We have stated time 
and again that courts must presume that a legislature says in a statute what it means and means in 
a statute what it says there” -- collecting cases spanning two centuries). 
22See, Rubin v. United States, 449 U.S. 424, 430 (1981) (noting exception for those “rare and 
exceptional circumstances” where the statute is inconsistent with the purposes of the legislation). 
23The search engine is available at http://uscode.house.gov/usc.htm; the search parameters were 
‘shall not apply’ (visited May 10, 2004).  
24Felix Frankfurter, “Some Reflections on the Reading of Statutes” (speech before The 
Association of the Bar of the City of New York), Mar. 18, 1947, available at 
http://www.criminology.fsu.edu/faculty/gertz/felixfrankfurter.html) (visited Jun. 22, 2004).   
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      Where there is legitimate doubt as to what Congress intended, a court examines 


the legislative history of the statute, to ascertain whether the language conveyed 


that intent.  But as Justice Douglas demonstrated in his Pierson dissent, Congress 


clearly intended to abolish the common law rule of absolute judicial immunity in 


civil rights cases; despite the fears of its opponents as expressed on the record, and 


the explicit recognition that the section would subject judges to suit, the section 


remained as it was proposed: it applied to “any person.”  There was no exception 


for judges.25


      Also, Section 1983 was a remedial statute, which “should be liberally 


construed to accomplish the purposes of [its] enactment.” Smietanka v. Indiana 


Steel Co., 257 U.S. 1, 2 (1921).  Simply put, if ‘bribed judges’ were part of the 


problem, exempting them from civil liability would defeat the purpose of the 


statute.  It logically follows that Section 1983 meant what Congress said and said 


what Congress meant -- and if the Warren Court didn’t like the statute, their only 


legal recourse was to lobby Congress.  See, Crooks v. Harrelson, 282 U.S. 55, 60 


(1930).  


       Chief Justice Warren justified his decision by asserting, “The legislative record 


                                                           
25Pierson, 386 U.S. at 561-63 (Douglas, J. dissenting).  See also, Robert Craig Waters, Judicial 
Immunity vs. Due Process: When Should a Judge Be Subject to Suit?, Cato Journal, Vol. 7, No. 2 
(Fall 1987), pp. 466-68 (expanding upon Justice Douglas’ analysis of Section 1983’s legislative 
history, delving into the predecessor Civil Rights Act of 1866 to demonstrate with further clarity 
that Congress intended judges to be covered by the Act).           
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gives no clear indication that Congress meant to abolish wholesale all common-


law immunities.”26  In turn, this begs the obvious question of why Congress would 


need to formally make such an indication, given that any law made “under the 


Authority of the United States, shall be the supreme Law of the Land.” U.S. Const. 


art. VI, cl. 2.  After all, the drafters of our present-day Section 1983 lived at a time 


when Congress actually wrote the laws -- and judges dutifully interpreted them.27  


The statute was clear, served a remedial purpose, was consistent with the 


legislative history, and directly addressed the recognized problem of “bribed 


judges” in the Reconstruction South.  To require a more explicit statement of intent 


from a 19th-century legislature is facially ludicrous. 


     Pierson isn’t just an ‘erroneous’ decision; it is an unprecedented power-grab, in 


open defiance of the Constitution.  But more to the point, Pierson’s grant of 


judicial immunity is legislation, enacted by the Supreme Court under the 


fraudulent guise of declaring the law, in open violation of Article III of the 


Constitution.  Thus at least in theory, Pierson is void as a matter of law.  Alexander 


                                                           
26Pierson, 386 U.S. at 554. Waters, supra n. 24 at 467, notes the existence of a conflict between 
state courts on this issue at the time. Randall v. Brigham, 74 U.S. 523, 536 (1869), left the 
question open, as judges were not liable in tort “unless perhaps when the acts, palpably in excess 
of jurisdiction, are done maliciously or corruptly.”  As an illegal act done by a judge was in 
excess of his jurisdiction, Ex parte Virginia, 100 U.S. 339, 348 (1879), a judge who willfully 
failed to follow the law was liable in tort. While Bradley v. Fisher, 80 U.S. 335 (1872), defined 
the scope of common-law judicial immunity, it didn’t interpret Section 1983.  
27“I feel almost prudish in reminding lawyers that, under traditional canons of statutory 
construction, once we discern the plain meaning of the statute that is the end of the matter.” Alex 
Kozinski, “Hunt For Laws’ ‘True’ Meaning Subverts Justice,” Wall Street Journal, Jan. 31, 
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Hamilton explains: 


There is no position which depends on clearer principles, than that every act 
of a delegated authority, contrary to the tenor of the commission under 
which it is exercised, is void.  No legislative act, therefore, contrary to the 
Constitution, can be valid.  To deny this, would be to affirm, that the deputy 
is greater than his principal; that the servant is above his master; that the 
representatives of the people are superior to the people themselves; that men 
acting by virtue of powers, may do not only what their powers do not 
authorize, but what they forbid.28


 
      Pierson was a watershed event in the development of American law, establish-


ing that judges were above the law, liberating them from the straight-jacket of 


time-honored canons of statutory construction which had stubbornly impeded their 


road toward imperial rule.  If a statute said “X,” a court could authoritatively say 


that it meant “not X,” no matter how clear the statute was and how obvious the 


legislative intent.  Courts now hold a veto power over every legislative act. 


 
     B.     Unpublished Opinions: The Devil’s Handmaiden 
 
     The next step down this road to perdition is the advent of so-called 


‘unpublished’ opinions, enabling judges to render decisions in irreconcilable 


conflict with authoritative United States Supreme Court decisions and published 


precedent of the Circuit without consequence.  As applied to Harrington v. Wilson, 


this Circuit’s willingness to abandon its own “binding precedent” when it becomes 


                                                                                                                                                                                           
1989, available at http://notabug.com/kozinski/legisla-tivehistory (visited Jun. 29, 2004).   
28The Federalist No. 78.  
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inconvenient encourages lower courts to defy its lawful authority, as there is a 


good chance that they can get away with it; a simple illustration of this fact can be 


found in my own experience as a pro se litigant.          


     Six years ago, I filed a complaint in the District Court in Colorado, alleging that 


the Colorado bar admission statute was void for vagueness, and lacked basic proce-


dural safeguards as mandated by the Due Process Clause.  I further alleged that the 


defendants violated my right to procedural due process in connection with my app-


lication, under the theory of law espoused in Carey v. Piphus, 435 U.S. 247 (1978).  


I also named the justices of the Colorado Supreme Court as defendants in their 


personal capacities under a negligent supervision theory, Woodward v. City of 


Worland, 977 F.2d 1392 (10th Cir. 1992), where judicial immunity is unavailable.  


Forrester v. White, 484 U.S. 219 (1988) (for purposes of immunity law, supervision 


is an administrative activity). 


      As I had a statutory right to reapply for admission, Colo.R.Civ.P. 201.12(1), it 


was established beyond cavil that I had standing to be heard in that Circuit’s 


courts. Roe v. Ogden, 253 F.3d 1225 (10th Cir. 2001).  Moreover, in the very case 


Judge Nottingham used to dismiss my complaint on grounds of a putative lack of 


standing -- the “Feldman” half of Rooker-Feldman -- the United States Supreme 


Court stated authoritatively that I was entitled to have my facial challenges heard:  


The remaining allegations in the complaints, however, involve a general 
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attack on the constitutionality of Rule 461 (b)(3). … The respondents' 
claims that the rule is unconstitutional [because certain conditions are 
alleged] do not require review of a judicial  decision in a particular case. 
The District Court, therefore, has subject-matter jurisdiction over these 
elements of the respondents' complaints.29


 
     While Feldman holds that direct challenges to a decision by a state court cannot 


be heard in federal district court, it also holds that facial challenges to a bar admis-


sion statute must be heard there.  In light of that clear holding, the Tenth Circuit’s 


admission is breathtaking: 


 
[Smith] filed a complaint in federal district court setting forth twenty claims 
for relief for alleged violations of federal law and of plaintiff’s constitutional 
rights.  Plaintiff sought declarations that the Colorado bar admission 
process and certain admissions rules were unconstitutional…30


 
     It is embarrassingly simple logic: If condition X (applicant challenges the facial 


constitutionality of a bar admission rule) is true, then Y (a federal district court 


must hear his claim, by virtue of Feldman).  Condition X is true (a fact the Tenth 


Circuit admitted in the highlighted text).  Therefore, Y (it must hear the claim). 


     On account of their public admission, it is established conclusively that Judges 


Anderson, Briscoe, and Barrett knew I had advanced facial challenges to 


Colorado’s bar admission process, and that the federal courts had jurisdiction over 


those claims by virtue of Feldman.  And as surely, these learned jurists all knew 


                                                           
29District of Columbia Ct. of App. v. Feldman, 460 U.S. 462, 487 (1980) (citation omitted). 
30Smith v. Mullarkey, 67 Fed.Appx. 535, slip op.  at 4 (10th Cir. Jun. 11, 2003) (emphasis 
added). 


20 







 


that it remains “[the Supreme Court’s] prerogative alone to overrule one of its 


precedents.”  State Oil Co. v. Khan, 522 U.S. 3, 20 (1997).  Accordingly, in 


knowingly conspiring with Judge Nottingham to deprive me of my federal right of 


access to the courts, they have done more than commit “serious, egregious error” -- 


they committed a felony. 18 U.S.C. § 242.  This outcome would never have been 


possible, but for the practice of issuing unpublished opinions.  


 


IV.    Non-Publication and Harrington v. Wilson 


     As Pierson v. Ray and Smith v. Mullarkey demonstrate graphically, judges don’t 


like it when people sue judges.  And in his remarkable candor, Judge Kane explains 


why: they don’t want to create a precedent which can reach them.  We have to stick 


together, he was allegedly counseled, or we will hang separately.31  That the lives 


of untold thousands are destroyed by such judicial selfishness is, in their minds, 


utterly beside the point. 


     In proper historical context, Pierson was the ultimate ‘outcome-driven’ judicial 


decision.  African-Americans’ rights were being abridged on an industrial scale, 


and our lily-white judiciary knew that it was one of the principal instruments of 


oppression.  As the thought of having to ‘pay the niggers’ mortified them, they 


tortured the meaning of one of the most clearly-written statutes in the United States 
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Code to get to the outcome they so desperately craved.   


     Pro se litigants like Sean Harrington and myself are today’s niggers: second-


class citizens in what has become a Third World banana republic. It is not the color 


of our skin that marks us, but the size of our exchequer: no pro se litigant would 


turn down pro bono representation by Holland and Hart.  We are utterly beyond the 


protection of the law, as we are shunted to our legal ghetto.  Trial judges rarely 


bother to even read our briefs, no matter how well-written or well-researched.  


Appeals are often decided by fresh-faced kids just out of law school, whose only 


claim to fame is that they knew someone who knows someone (e.g., Rebecca Love 


Kourlis, daughter of Colorado Governor John Love, who scored a Supreme Court 


clerkship).   


     The only time a judge even considers an appeal not selected for publication is in 


a judicial conference, where judges spend more time bragging about their golf 


game than on an individual appeal.  The leading proponent of unpublished 


opinions, Judge Kozinski, openly admitted that panels in his circuit may issue 150 


rulings per three-day session32 -- that’s less than ten minutes per decision!  But 


even they are total slackers compared to Judge Richard Arnold of Anastasoff33 


fame, who confessed in a speech at Drake University that he participated in a two-


                                                                                                                                                                                           
31Rotunda, n. 6 supra. 
32Alex Kozinski, Letter (to Judge Samuel A. Alito, Jr), Jan. 16, 2004, p. 5, available at 
http://www.nonpublication.com/kozinskiletter.pdf (visited May 10, 2004). 
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hour conference deciding fifty appeals.  (To his credit, Judge Arnold “felt dirty” -- 


as well he should.)34          


     Many of us raise legitimate and even cutting-edge issues, which invariably die 


an ignominious death -- murdered by such dishonest phrases as “Appellant’s 


arguments are unavailing” and “It is impossible to make sense of this heap.”  Even 


if we get a written opinion, it is often unfit to line a birdcage.  Judge Kozinski once 


described unpublished opinions as “inedible sausage” which is unfit for human 


consumption, but yet, we niggers are forced to swallow them.  Attorney Philip 


Mann asks: 


In [Judge Kozinzki’s] words, "When the people making the sausage tell you 
it's not safe for human consumption, it seems strange indeed to have a com-
mittee in Washington tell people to go ahead and eat it anyway." True. But 
the real problem lies not with the committee but with the faulty sausage 
itself. If future litigants shouldn't have to consume the "sausage" of an ill-
considered decision, why should the parties to that particular case have to 
eat it either?35


 
     It is a fair question, one Amicus asked this Circuit two years ago.  Smith v. Tenth 


Circuit Court of Appeals, No. 04-1468 (filed Nov. 14, 2004; appeal pending). (It is, 


of course, unsurprising that this Circuit has sat on the appeal for over twenty 


                                                                                                                                                                                           
33n. 19, supra. 
34"Perfunctory Justice; Overloaded Federal Judges Increasingly Are Resorting to One-Word 
Rulings," The Des Moines Register, March 26, 1999, at 12, as quoted in American Bar 
Association Appellate Opinions Resolution: Minimum Standards for Appellate Court Opinions 
(adopted Feb. 2000) at 8-B. 
35Philip Mann, Citation To "Non-Precedential" Opinions To Be Permitted. It's About Time, IP 
Litigation Blog, Apr. 14, 2006, available at http://www.iplitigationblog.com (visited Dec. 31, 
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months -- judges don’t want to give up the despotic power our non-publication 


regime gives them.)   As Judge Murnaghan of the Fourth Circuit openly admits, 


this second-class status invariably leads to third-rate decisions, adding that  


…it is well known that judges may put considerably less effort into opinions 
that they do not intend to publish.  Because these opinions will not be 
binding precedent in any court, a judge may be less careful about his legal 
analysis, especially when dealing with a novel issue of law.36  


 
     The evidence shows only that Judge Murnaghan has a gift for understatement.       


Professors Merritt and Brudney demonstrate qualitatively what Smith v. Mullarkey 


proves anecdotally: a non-publication regime inexorably results in judges deciding 


cases in accordance with the crooked cord of discretion.  They found that, in effect, 


the most important factor in the success of an appeal of a labor law decision in the 


Eighth Circuit was the political leaning of the judge.37  As such, those consigned to 


the legal ghetto of non-publication are utterly beyond the protection of the law, and 


at the tender mercies of martini-besotted judicial caprice.  To us, the Bill of Rights 


isn’t even useful as toilet paper. 


      Taken together, our courts’ odious practices have eroded the rule of law to the 


point that our statutes only mean what a judge wants them to mean on a given day, 


and the average citizen has no reliable guide as to what the law is or what his rights 


                                                                                                                                                                                           
2006). 
36Wilson v. Layne, 141 F.3d 111, 124 n.6 (4th Cir. 1998) (Murnaghan, J., dissenting).  
37Deborah J. Merritt and James J. Brudney, Stalking Secret Law: What Predicts Publication in 
the United States Courts of Appeals, 54 Vand.L.Rev. 71 (2001).  
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thereunder are.  Cf., The Federalist No. 62 (Alexander Hamilton).  As Judge Robert 


Bork asserts, America is no longer a constitutional republic; it has become a 


regime, governed by a judicial oligarchy.38  


 
 
 
     Harrington v. Wilson is a case where there is a grave danger that the courts of 


this Circuit will take the ‘low road’ of expediency.   He is a pro se litigant, who has 


challenged the conduct of a state court and the various “state actors” which make it 


work.  Judges and their confederates like to stick together, lest they hang 


separately. If the law was really the same for everybody -- which it is not! -- there 


seems to be little question that (presuming the proof of facts as alleged) he would 


be entitled to compensatory and injunctive relief. 


     The simplest illustration of this is in his claim against ex-wife Christy Ryan and 


attorney Madeline Wilson sounding in tort for “outrageous conduct” in connection 


with the purported concealment of his daughter Shelby.  In a virtually identical 


case, tried in the courthouse just down the street from Judge Nottingham’s, the 


father was awarded $100,000 in compensatory and punitive damages (the jury 


awarded him $370,000, but the award was reduced upon appeal), on the same 


theory of law and under a substantially identical set of facts.  Hall v. Hall-Stradley, 


                                                           
38Robert H. Bork, “Our Judicial Oligarchy,” First Things 67 (Nov. 1996) at 21. 
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No. 94-cv-2865 (Denver Dist. Ct. Feb. 6, 1987).  Yet, despite this fact, Judge 


Nottingham dismissed Harrington’s complaint in its entirety, on the ostensible 


grounds that he could prove no set of facts under which he would be entitled to 


relief.  The only reasonable conclusion that can be drawn from that set of facts is 


that Judge Nottingham harbors an animus toward pro se litigants, thereby 


rendering him unfit to serve on the bench. 


CONCLUSION 
 
     According to your colleagues (who should know!), the ‘Emperor’ is fat, nekkid, 


and unfathomably grotesque.  Yet, the Solons of servility known pejoratively as the 


organized Bar wax eloquently about the magnificence of his robes -- to their 


eternal shame. 


     Distilled to essentials, Harrington v. Wilson stands for the abhorrent proposition 


that American citizens no longer have “rights” which can be asserted as a matter of 


right in a court of law.  Rather, we possess mere liberties, which can be taken away 


by the State at any time, and for any reason.  This is the poisonous ‘fruit’ of 


judicial inactivism. 


     While the assessment of the state of our Nation’s courts as offered here is 


admittedly bleak, Amicus is more interested in repairing our courts than 


denouncing them. The first step toward implementing a “cure” is to candidly 


acknowledge the decrepit state into which they have fallen.  England used to have 
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a court where judges didn’t have to follow the law or explain their decisions with 


resort to it, and they enjoyed absolute immunity for their actions: the “star-


chamber.”  See, Floyd and Barker, 77 Eng.Rep. 1305 (1607).  England’s judiciary 


cured itself; America’s can, as well. 


     Amicus’ counsel is, therefore, the one our Founding Fathers offered King 


George prior to the American Revolution: that you would show a decent respect for 


the fundamental rights of the citizens you serve, and diligently return to the core 


mission of federal appellate courts: error-correction.   Every citizen has a 


constitutional right to the process s/he is due, and every judge has a duty to show 


that s/he has provided it.  As Judge Nottingham has failed miserably in that duty in 


Harrington v. Wilson, said decision should be quickly reversed in a published 


decision berating him for his lack of fealty to his duty to “administer justice 


without respect to persons, and do equal right to the poor and to the rich,” and his 


blatant failure to “faithfully and impartially discharge all the duties incumbent 


upon him.”  28 U.S.C. § 453.     


 
Submitted this 2nd day of January, 2007 
 
                                                                 _________________________ 
                                                                 Kenneth L. Smith, J.D. 
                                                                 23636 Genesee Village Rd. 
                                                                 Golden, Colorado 80401 
                                                                 (303) 526-5451 
 


27 







 


 
CERTIFICATE OF COMPLIANCE 


 
        Pursuant to Fed. R. App. 32, the undersigned certifies that (exclusive of the 
Table of Contents, Table of Authorities, Certificate of Compliance and Certificate 
of Service, this brief complies with Fed. R. App. 32’s type-volume limitations 
because it contains 6,935 words (fewer than the 7,000 word limitation), and the 
font used is 14-point Times New Roman type. 
 
Dated: January 2, 2007 
 
                                                                                   ____________________ 
                                                                                   Kenneth L. Smith 
 
 


CERTIFICATE OF SERVICE 
 
        I hereby certify that on January 2, 2007, I served a copy of the foregoing upon 
all parties herein by depositing it in the United States Mail, postage prepaid, and 
addressed as follows: 
 
David H. Yun                                                     Randolph S. Dement 
JAUDON & AVERY LLP                                  7720 E. Belleview, Suite 350 
1660 Wynkoop Street, Suite 1010                      Greenwood Village, CO  80111    
Denver, CO 80202 
 
 
Amy C. Colony                                                   
Christine K. Wilkerson                                       Brett N. Huff 
Ass’t Attorney General                                      WHITE & STEELE, P.C. 
1525 Sherman St., 5th Floor                                950 17th Street, 21st Floor 
Denver, CO 80203                                             Denver, CO 80202 
 
Sean Harrington 
P.O. Box No 351855 
Westminster, CO 80035 
 
                                                                                ______________________  
                                                                                Kenneth L. Smith 


28 









