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APPELLANT’S MOTION FOR INTERLOCUTORY LIMITED REMAND

opposing party, Christy Ryan. As grounds, the Appellant states:

12-point Times New Roman and double, respectively, as required by C.R.C.P. 10 §(d)(2) (I1) and

The Appellant, Sean Harrington, moves this honourable court, by way of the within interlocutory
motion, for an Order granting a limited remand for the purpose of enforcing specific terms, relating to

parenting time only, of the contract (Stipulated Agreement) that exists between Harrington and the

1. The Petitioner, Sean Harrington, hereby certifies that the font and spacing of the within brief is

§(d)(3)(I11) and there are no more than 26 lines per page, as per C.A.R. §(a)(5).




2. All matters complained of, herein, are properly before the trial court and are now within the

scope of jurisdiction of the appellate action initiated by Harrington in his Notice of Appeal. The
court should take Judicial Notice of the Appellant’s Designation of Record and Supplement to
Designation of Record, which document that all exhibits and supporting documentation supplied
with the within interlocutory motion are also part of the record on appeal that is presently being
prepared by the trial court clerk. No new evidence or new issues are being presented to this

Appeals Court as part of the instant motion.

This matter is an appeal in a domestic relations case, from an July 2", 2003 order entered by the
District Court and post trial motions relating to the exercising of parenting time that had been
established by means of a Stipulated Agreement that had been sanctioned by the same court on

November 6, 2001, inter alia.

4. Atthe heart of the July 2" order, the parenting time provision of the Stipulated Agreement had

5.

been severed in its entirety, pending further order of the district court or agreement of the parties.

That order is but one of the subjects of the appeal.

The trial court’s subject matter jurisdiction over the terms of the parties’ Stipulated Agreement is
not unlimited: Unless otherwise granted jurisdiction by the parties that entered into the
agreement, which was subsequently sanctioned by the trial court, the trial court lacks subject

matter jurisdiction to nullify or modify their contract (See generally, In re Marriage of Udis, 780

P.2d 499 (Colo. 1989) (holding that a trial court may modify provisions of a maintenance

agreement only if the agreement is silent on a subject or if the parties specifically reserve



8.

such power to the court)). In the instant case, the trial court asserted jurisdiction by invoking the
Endangerment Standard in its findings of fact at the request of the opposing party, Ryan. The

trial court did not, however, support its findings with any conclusions of law.

The effect of the trial court in suspending parenting time was to essentially and permanently void
the contract between Harrington and Ryan. Ryan, herself, has long attempted to nullify the
contract, because she has already derived her maximum benefit from it (Harrington has already
dropped his previous appeal and civil suit against her as part of that agreement) and there is no

further incentive for Ryan to adhere to the ongoing terms of the agreement.

The trial court’s reasoning in invoking Colorado’s Endangerment Standard (C.R.S. 14-10-129.4)
was based on the findings of fact (but no conclusions of law), which are found in the transcript
on pp. 113[line 14] ~ 117 [line 19]. Only those findings that are applicable to the issues of the
instant motion for limited remand, and arguments as to each, are individually enumerated and

argued in the Addendum 1, attached hereto and made part hereof by reference.

As a result of the order of the trial court, Harrington and his daughter have gone from regular
parenting time (travel and overnights), three to five phone calls per week (sometimes nightly)
and weekly mailings to absolutely no contact in the past four months. This abrupt end of vital

parental relations is traumatic and emotionally devastating to this child. (See In re Lester, 791

P.2d 1244 (Colo. App. 1990) (holding that significantly restricting father’s access to his children

in relation to his existing relationship to them was an abuse of discretion)).



9. The trial court recognized that its findings, irrespective of whether they were biased or erroneous,
related to grey area —the trial court referred to the matter as being, “a close question.”s The trial
court also regarded these alleged matters as being reversible or correctable, for it held out to
Harrington the opportunity to, “over the next few weeks, locate a therapist, obtain a place to live
with another bedroom ... [and to] provide information in an acceptable and admissible form to
the Court regarding your treatment by a psychiatrist and the fact that you are taking medication
prescribed on a regular basis. If all those things were done, | would like to have Shelby go back
and spend another couple weeks with her father” and, “...what | would like to see happen is, Mr.
Harrington, if you can get those items put in place, | would like to see Shelby be able to come

back and spend another period of time with you.”2

10. Because the matters complained of by Ryan were found by the trial court to be correctable and
temporary, they do not indefinitely invoke the Endangerment Standard, even if those complaints

were credible or established with the clear and convincing evidence of Santosky, 3 and were not a

1 Transcript of proceedings, p. 115 [line 2 ~ 3]
2 See the transcript of the proceedings at pp. 117 [line 20] through 118 [line 20]
3 Santosky v. Kramer, 455 U.S. 745, 753 (1982) (holding that the clear and convincing evidence standard,

articulated by the Due Process test of Mathews v. Elridge must be used when determining severance of parental

rights). Santosky applies to the instant case because, because “[t]he children's code does not, by its language,
clearly recognize the substantial difference between deprivation of parental custody and termination of parental
rights in dependency and neglect actions.”” People in Interest of K.S., 33 Colo. App. 72, 515 P.2d 130 (1973). In
contrast, in People in Interest of R.W. and T.W., 989 P.2d 240 (Colo. 1999) the court found that a preponderance

of the evidence was sufficient for dependency and neglect proceedings to sever a majority of parental rights,
including “visitation,” if but one parental right (such as the right to motion the court to reconsider its order and
allow future visitation) remains undisturbed. The marked difference between R.W. and T.W. and the instant case
is that the child[ren] was found to have been abused and neglected, as evidenced by testimony from D.H.S.

Further, the mother had been convicted of drug possession and other charges and had served considerable (cont.)



subject of an appeal. These complaints, therefore, do not give Ryan or the trial court the grounds
to permanently vacate, void or nullify the contract between Harrington and Ryan. The contract is
enforceable and Harrington is entitled as a matter of law to require enforcement of the terms of
the contract as provided by the Equal Protection Clause of the Fourteenth Amendment: A law that
is administered so as to unjustly discriminate between persons similarly situated may deny equal

protection. Guillory v. County of Orange, 731 F.2d 1379, 1383 (9" Cir. 1984) (citing, Yick Wo v.

Hopkins, supra; Kuzinick v. County of Santa Clara, 684 F.2d 1345 (9th Cir. 1983)) [a] pro se litigant in a

civil court must be given an equity of arms or he will be denied any effective opportunity to vindicate his

rights in court.” Degan v. United States, 517 U.S. 820 (1996). Citing Julie M. Bradlow, Procedural Due

Process Rights of Pro Se Litigants, 55 U. Chi. L. Rev. 659 (1988) (internal quotes omitted).

11. The trial court clearly did not consider Ryan’s complaints to have long-term invocation of the
endangerment standard because the trial court stated on p. 120 of the transcript at line 18, “I’'m

going to put in, “further order of the court or agreement of the parties.” I’m going to write that

(cont. from prev. page’s footnote) time in jail. In the instant case, Harrington is not a criminal and his alleged
mental illness is not a crime (See, generally, Robinson v. California, 370 U.S. 660 (1962) and 353 F.2d at 11 n.1).
Further, mental illness is not a basis for termination of parental rights (See, e.g., People in Interest of C.B., 740
P.2d 11 (Colo. 1987), Custody of a Minor, 378 Mass. 712, 722 (1979) (holding that trial judge erroneously relied

upon mental disorder as basis for adjudicating a parent as unfit)) and mental health proceedings and

determinations, themselves, are special statutory proceedings and do require the clear and convincing standard
(see the arguments in Paragraph 1 of Addendum I, incorporated by reference herein). Therefore, the trial court
appears to have found that not taking the child to a weekly therapist during a nine-week stay in Minnesota
qualifies for the Endangerment Standard (beyond the Best Interests standard), a finding, which is not well

supported by any case law.



in.” Consequently, the last sentence of the order now reads, “The father shall have no parenting
time until further order of this court, or agreement of the parties.” If the trial court felt that the
child was subject to a continuing and imminent physical or emotional danger as a result of
parental contact, it would not have surrendered authority to the parents to jointly decide the
matter sua sponte. Harrington, states, however, that, because the mother has historically been

opposed to any form of parental contact in contravention of well settled law (see, e.g.,Lester,

supra, “...discretion must ... be exercised consistently with the express public policy of
encouraging contact between each parent and the children’), Harrington’s parenting time
should not be dependent on Ryan’s approval, which he states will never happen and Harrington’s
parenting time should not be indefinitely delayed until the particulars of a fair trial, due process
and other matters are reviewed and adjudicated by the appellate process, which will take many
more months. Harrington therefore seeks an interlocutory, injunctive order by this Court of
Appeals (if necessary, in the nature of prohibition or mandamus, within original jurisdiction), to
forthwith restore parental contact, including phone calls, mail and normal, unsupervised
parenting time during the holiday season and spring break, pursuant to the Stipulated Agreement

and recommendation of the Special Advocate.

12. Harrington states that, for the benefit of his daughter, parenting time, including restoration of
unlimited phone contact and the holiday visitation schedule set forth in the Agreement should be
immediately restored and only those “suggestions,”s set forth by the trial court as quoted in

Paragraph 7, supra, that are not outside of the court’s discretion, subject matter jurisdiction or

4 Transcript of proceedings p. 118 at line 20: “So, I’m going to suggest that you try to put those measures in

place.”



otherwise in clear contravention of statutory or case law, should be satisfied. The only items that

the trial court asked for that may have been within its discretion are:

a. A place to live with more than one bedroom during times when the child is out of state
with the father.

b. A weekly therapist for any extended periods of parenting time while the child is in the
State of Massachusetts (or out of the State of Colorado). This provision would not apply
for the upcoming holidays or spring break, which are not extended periods, as defined by

the Stipulated Agreement.

The third item, relating to medication and psychiatric treatment, however, was not within the
authority of the trial court to require this of Harrington as a condition of exercising parenting
time. Tidball’s “suggestion” (which was substantively an order or provision requiring
compliance for any future possibility of parenting time) with regard to medication and treatment
is not only based on no case or statutory laws and unsubstantiated by her own findings of fact or
expert witness testimony, but is an impermissible attempt to compel Harrington to barter one
fundamental right (parenting time) with another (the right to refuse anti-psychotic medication).
The Colorado Supreme Court has described such a choice as creating “an intolerable tension

between two constitutional rights.” People v. Chavez, 621 P.2d 1362, 1365 (Colo. 1981). These

two are both fundamental rights [of constitutional dimensions] because, as is well settled, The
Ninth Amendment acknowledged the prior existence of fundamental rights with it: "The
enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage
others retained by the people,” and it has also been held that protected liberty and property
interests may be created and defined not only by the Constitution itself, but also by Federal and

State statutes and rules, or by contract, Board of Regents V. Roth, 406 U. S .564, 92 S. Ct. 2701,

2705, 33 L. Ed. 2d 548 (1972), Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42L. Ed. 2d 725
(1975); People v. Chavez, 629 P.2d 1040 (Colo. 1981); Anderson v. State Department of




Personnel, 756 P.2d 969 (Colo. 1988). As an example, the father's right to make decisions
regarding the care, custody, and management of his children’s lives is a fundamental liberty

interest of constitutional dimensions. See Santosky v. Kramer, 455 U.S. 745, 753 (1982).

This dilemma of choosing between two fundamental or constitutional rights is not new to the

courts: See e.g., Simmons v. United States, 390 U.S. 377, 394 (1968) (holding that defendant

cannot be required to choose between the right to remain silent and the right to be free from
unlawful searches and seizures, arising from damaging admissions that may be made in support
of a motion to suppress); Harris v. New York, 401 U.S. 222, 225 (1971) (holding that an
attorney’s threat forced his client to choose between two constitutional rights -“‘the right to
testify in one’s own behalf and the right to effective assistance of counsel, and infringed both”

744 F.2d at 1330); State ex rel. Wright v. Yawn, 320 So. 2d 880, 882 (Fla. 1s DCA 1975)

(holding that it has long been a rule of law that the State, “Cannot force a defendant to choose
between two coequal rights.”” See also Shapiro v. Thompson (1969) 394 U.S. 618 [89 S.Ct.
1322, 22 L.Ed.2d 600]; United States v. Jackson (1968) 390 U.S. 570 [88 S.Ct. 1209, 20 L.Ed.2d

138]; Aptheker v. Secretary of State (1964) 378 U.S. 500 [84 S.Ct. 1659, 12 L.Ed.2d 992]). In

McGautha v. California, 402 U.S. 183, 213 (1971), the U.S. Supreme Court recognized that:

“...[T]he legal system is replete with situations requiring ‘the making of difficult
judgments’ as to which course to follow. Although a defendant may have a right,
even of constitutional dimensions, to follow whichever course he chooses, the
Constitution does not by that token always forbid requiring him to choose. The
threshold question is whether compelling the election impairs to an appreciable
extent any of the policies behind the rights involved. * * * /21/
By this standard, if Harrington is required to make a choice between (a) his right to refuse anti-
psychotic medication or psychiatric treatment (and to retain state intervention-free control over
his own personal mental health care); and (b) the right to enjoy meaningful (or any) parenting
time and the right to raise his child, then a choice of one or the other does substantial damage to

the policies behind the right that he must forfeit as a result of the choice.



WHEREFORE, the Appellant prays that the Appeals Court will grant the within interlocutory
motion for limited remand and, by its own order, restore parenting time as set forth in the Stipulated
Agreement and as recommended in the Report of the Special Advocate, requiring of Harrington only
that he obtain a two bedroom home for any extended parenting time that the child may have with

him while out of the State of Colorado, as more fully set forth above.

Respectfully submitted this 30" day of October, 2003,

Appellant
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ADDENDUM 1

*** Specific findings by the trial court supporting its Order to end parenting time ***

1. The trial court finds that Harrington has been diagnosed bipolar and was under the care of
a psychiatrist and is taking medication, but that Ryan, living 911 miles away, was certain
that he was not taking his medication and that he becomes dangerous when he does not
take his medication. These findings of the trial court 5 were based on the predictions of future
dangerousness by Ryan and Wilson. Their predictions, in turn, were based --not on any evidence
from an expert witness -- but rather, based on Ryan and Wilson’s speculation that Harrington
was unmedicated --speculation, which was refuted by Harrington’s own testimony under oath.
Although an underlying propensity for dangerousness, even though related to future conduct, is

sufficient to meet the test of presenting a danger to one's self and others (See People in Interest

of King, 795 P.2d 273 (Colo. App. 1990)), that assessment occurred narrowly within the context
of a mental health proceeding relating to the conditional release of a prisoner who has been
convicted of a crime and, historically, the Supreme Court has considered mental health

proceedings to be special statutory proceedings. People v. District Court, 192 Colo. 225, 557

P.2d 414 (1976). Harrington has been convicted of no crimes nor is this assessment related to a
criminal proceeding and, as such, this future assessment is improper. Moreover, Harrington’s
alleged, “Dangerousness,” could not be predicted as a probability, but rather than a mere
possibility: The fact that the determination of dangerousness involves a prediction of the
appellant's future conduct rather than mere characterization of his past conduct does not violate

due process, since the required finding is the likelihood of dangerous conduct in terms of

5 See transcript of proceedings at pp. 114 [line 13] ~ 115 [line 01]





probability, not mere possibility. People v. Howell, 196 Colo. 408, 586 P.2d 27 (1978). No

arguments and supporting evidence, such as qualified or expert witness testimony, was presented
to the Court that Ryan and Wilson’s predictions [that the Harrington will decompensate, become
suicidal and act out following a hearing] were, in fact, probable, because a conclusive prediction,
without the support of clear and convincing evidence, is insufficient to demonstrate probability
on its own merit in a contested proceeding. If this had been a legitimate contested material issue
of fact, the standard that the trial court should have adopted in accepting an assessment of
dangerousness is also set forth in Howell: Although a court should take full advantage of the
expert psychiatric and psychological testimony offered by parties as to the element of danger, the
ultimate determination of whether one has an abnormal mental condition likely to cause him to
be dangerous in the reasonably foreseeable future is for the jury. Although Harrington’s was not
a jury trial, the standard in Howell is so presumptive of the other element (expert witness
testimony), that it actually infers it as a “given.” However, in this case at bar, no expert witness
testimony has ever been presented to the trial court to support its implied finding of
dangerousness and its subsequent anti-psychotic medication orders and both Ryan and Wilson

failed to carry the burden of proof.

Very important, here, is noting the critical difference between a trial court ordering a psychiatric
examination and a trial court ordering psychiatric treatment or medication: A trial court has the
power to order a psychiatric examination of the parties in a domestic relations case even though
not provided for in section (a) of this rule[35], since where matters such as custody of children
are in dispute in a divorce or separation action and the mental stability of either or both of the

parents is seriously challenged, a psychiatric examination may well provide a key to a wise





determination of custody, a determination, the sole aim of which must be the best interests of the
children. Kane v. Kane, 154 Colo. 440, 391 P.2d 361 (1964). In the instant case, Tidball did not
order an examination. Rather, because Ryan and Wilson insisted, she ordered Harrington to

obtain psychiatric treatment and to furnish proof that he was taking medication, which had been

previously contraindicated by Harrington’s psychiatrist. 6

In issuing such an Order (based on Ryan and Wilson’s speculative allegations from Colorado
about what was happening with Harrington in Minnesota), the Court had no legal basis: The
Court must first demonstrate that ““administration of antipsychotic medication [is] necessary to
accomplish an essential state policy.”” Riggins, 504 U.S. at 138, 112 S. Ct. 1810. Second, the
Court must show that, “There is a sound medical basis for treatment with antipsychotic
medication.” Id. At 140, 112 S. Ct. 1810 (Kennedy, J., concurring). In making this showing, the
Court must hear “medical testimony regarding [Respondent’s] mental illness and its symptoms,
as well as the effects that antipsychotic medication will have, both beneficial and harmful, on
[Respondent’s] physical and mental health.”” Brandon, 158 F.3d at 960 Preponderance of the
evidence is not sufficient to have ordered Harrington to take psychotropic medications See
Donaldson.7; Ryan’s arguments failed to carry the burden of proof that the Harrington’s situation

met all four standards set by People v. Medina.8 Harrington’s case is not a proceeding under

6 See the middle of p. 7 of the Report of the Special Advocate, attached hereto and made part hereof by reference

as, “Report of the Special Advocate.”

z Clear and convincing evidence existed that the need for the drug, as ordered to be administered by the trial
court, outweighed all legitimate interests the petitioner had in refusing such treatment. Donaldson v. District
Court for the City and County of Denver, 847 P.2d 632 (Colo. 1993).

g Treatment with antipsychotic medication should not be ordered unless: (1) The patient is incompetent to

effectively participate in the treatment decision; (2) such treatment is necessary to prevent long-term (cont.)





Title 19 permanency hearings, therefore, Tidball, would have lacked subject matter jurisdiction to
compel the Harrington into a “treatment plan” as set forth in CRS 19-3-508 1(e)(l). Although the
effects of terminating parenting time are the same under Title 14 as they are under Title 19, which

warrant similar procedural protections (See People in Interest of K.S.), the clear language of the

statute describes the treatment plan under 19-3-508 as a specific remedial action to correct those
defects that have been identified and defined in C.R.S. 19-3-604 (1) (b) and, which have been
proven by clear and convincing evidence. 3 No clear and convincing evidence has ever existed
(or been presented) to cause these matters to be adjudicated under Title 19, although the actions
of Ryan and Wilson and the rulings of the trial court have achieved, in essence, the same result,
thus circumventing the procedural protections afforded by Title 19 to parents (and children). By
the same requirement, Harrington’s admission that he did have a diagnosis and was taking
medication or even that it had been helpful is not, in and of itself, sufficient to warrant an Order
requiring further treatment or medication monitoring (as a condition of exercising parenting time)
absent clear and convincing evidence that its requirement outweighed any interest that he may
have in refusing further treatment. See Donaldson, supra. While it’s true that the Harrington has,

himself, declared himself an, “Expert,” regarding his own mental health situation, he, himself, has

(cont. from prev. page’s footnote) deterioration in the patient's mental condition; (3) a less intrusive treatment is

not available; and (4) the patient's need for such treatment overrides any legitimate interest of the patient in

refusing treatment. In any event, and the order for involuntary medication cannot exceed six months without
further extension. People v. Medina, 705 P.2d 961 (Colo. 1985).

9 Due process of law is accorded to the parties to a termination of parental rights proceeding when the grounds

for termination under this section are established by clear and convincing evidence and the underlying

dependency or neglect determination is established by a preponderance of the evidence. People in Interest of
A.M.D., 648 P.2d 625 (Colo. 1982); People in Interest of L.L., 715 P.2d 334 (Colo. 1986).






not provided clear and convincing evidence that he requires continued treatment or medication
simply by stating that medication has been helpful in the past. Not only does such a statement
lack specificity as to the future, but there is no legal doctrine that overrides medical
considerations that provides that medication that has been helpful in the past must also be
required in the future. The prima facie evidence of this is that medications can be administered to
assist persons during specific phases of treatment or difficult times in their life, but that are not
required indefinitely throughout their lifetimes. It is also the case that the efficacy of [a]
medication[s] can diminish over time, warranting a replacement, if one is available and such are

not always available.

In each of the preceding examples of criminal proceedings, the ““special statutory proceedings,”

of People v. District Court, supra, the Donaldson clear and convincing evidence standard, the

future dangerousness assessment standard set forth by Howell, and the 4-point test of Riggins
and Medina, are all the result of the application of the implicit and underlying fundamental

standard for determining due process articulated in Mathews v. Eldridge, 424 U.S. Id. at 335.

These procedural protections apply equally as well to civil cases, such as the instant case because
the private liberty interests (considered in by the first prong of the Mathews due process test) can
be of equal weight and because none of the three aspects of the Mathews test gives more
consideration to criminal or civil cases in which personal liberty interests are at stake. In the
criminal case examples, supra, the primary private interest was avoiding imprisonment and the
suite of rights that are forfeited with it (personal freedom to move about, voting, etc.) In the
instant case, the liberty interests are no less significant —the right to direct one’s own mental

health care and the parental rights.





2. The trial court finds that Harrington did not have health insurance and failed to obtain a
weekly therapist for the child during the time that the child was in his custody during the
summer: Harrington admits that he did not obtain a weekly therapist during the time that he and
his child was in Minnesota. The language of the §81.7 of the Stipulated Agreement specifically
stated that this was required during the time that they were in the, “State of Massachusetts.” The
trial court, however, reinterpreted the Agreement, finding that the, “Obvious intent of the
parties,”11 was to mean in “at any time while outside the State of Colorado.” This
reinterpretation of the, “obvious intent of the parties,” was decreed over the objection of one-half
of the parties who created it --Harrington, thus establishing that Harrington is not only an unfit
father, but also a perjurer. The trial court’s conclusion is erroneous on several grounds: Firstly, it
assumes that the parties crafting the agreement did so carelessly and did not specifically intend
the “State of Massachusetts.” Secondly, it is in contravention of accepted conventions of
contractual construction: In determining intent, contractual words and phrases are read using

their plain and ordinary meaning. Cache National Bank v. Lusher, 882 P.2d 952 (Colo. 1994)

and A trial court may not look beyond the plain words of a contract to interpret it based on the
contracting parties' underlying intent unless the contract's terms are ambiguous or are used in a

special or technical sense not defined in the contract. KN Energy, Inc. v. Great Western Sugar

Co., 698 P.2d 769 (Colo. 1985) cert. denied 472 U.S. 1022, 105 S.Ct. 3489, 87 L.Ed.2d 623
(1985). There is nothing ambiguous, special or technical about the phrase, “State of
Massachusetts,” and the rule of statutory construction expression unius est exclusion alterius (the

expression of one thing is the exclusion of another) applies here. The trial court’s finding on this

11 See p. 113 of the transcript at line 14 through p. 114 at line 6





point certainly did not constitute harmless error because this particular finding was considered to

be the major contributing factor to severing parenting time.12

3. trial court finds that Harrington makes $112,000 per year and should be able to afford
anything the court or Ryan asks of him, but he has improper spending priorities, esp.
taking care of his wife, who cannot work because she was not yet eligible to work in the U.S.
These findings were issued on Harrington’s testimony 13 of his hourly, temporary, contract-labor
rate. The court ignored his testimony that this was, “Six month temporary contract,” labor or that
Harrington had been unemployed for 9 months prior. The Court chose to ignore testimony (and
make logical conclusions) that Harrington is responsible for his own benefits, such as holidays or
vacation without pay, his own self-employment taxes, yet the Court did choose to presume his
annual imputed salary, absent any testimony about an annual salary. The imputed annual salary
is flawed, because it is based on the premise that an average of 40 hours per week is multiplied
by 52 weeks --Harrington did not testify as to how many weeks per year that he works, but only
his hourly rate and average number of hours in a given week. The Court’s assumption that it is
52 is in error because, “Temporary contract,” labor is, “Temporary,” and Harrington testified that
his employment was a, “Temporary contract.” Typical engagements are three, six or twelve
months with no indication of renewal until the expiration, whereupon the client reassesses its
business needs. Technical contractors are paid relatively high hourly wages because they are
available on short notice, will relocate across the country at their own expense, can be easily

terminated with or without notice and because the term of their contract is often short, and they

12 “...the Court would note that most important here to the findings under the statute are [sic] the fact that Shelby
is not being seen by a therapist...”

13 Transcript of proceedings at pp. 95 [line 22] through 96 [line 8]





plan to spend 50% or more of any given year doing, “Bench time,” which means following up on
leads and searching for the next contract (activities which have business-related expenses) whilst
being unpaid. Prima facie evidence of that is that Harrington was unemployed last year or 9
months, through no fault of his own and because of the economy and other factors. Much
conjecture can be made about what Harrington is capable of earning, but if there are few (or no)
jobs in his field, then he is capable of earning little or nothing (without changing fields). Further,
if Harrington’s mental health declines to the extent that it affects his productivity as a result of
factors that are more fully eviscerated elsewhere, herein, then he is capable of earning little or
nothing during those times, as well. If Harrington stays out of work (irrespective of reason),
then both his resume and career are inherently damaged, and his median earning potential
declines ( like the depreciation of an automobile). Lastly, Harrington’s earning capability is
subject to change with the recent tumultuous state of flux of his field (software engineering).
Software engineering rates and salaries have dropped by as much as 50% in the past two years.
Although that statement, by itself, may be attacked as hearsay or speculative, Harrington hereby
asserts himself as an expert on the matter of the high-tech industry and also offers, into evidence,

his own situation as representative of this assertion and prima facie evidence thereto.

This Court has accepted and so Ordered two Stipulated Agreementsia4 for Temporary Child
Support Reductions in the past 18 months, which were submitted on the basis of the reasons
more fully set forth, supra. Because it has been well established that Child support obligations

cannot be altered by agreement of the parents, Wright v. Wright, 182 Colo. 425, 514 P.2d 73 (1973)

14 These two appear as Exhibit A of Harrington’s Rule 59/60 post-trial motion filed with the trial court, which is

presently being made part of the record on appeal by the trial court clerk.





and, because Child support may be modified only upon a showing of changed circumstances that
are substantial and continuing _In re Hamilton, 857 P.2d 542 (Colo. App. 1993); In re Aldrich, 945

P.2d 1370 (Colo. 1997); In re Lishnevsky, 981 P.2d 609 (Colo. App. 1999), and because the Court was

fully advised in the premises, this Court, therefore, either:

a) Agreed with Harrington’s assertions, supra, that his income earning ability had been
impaired, substantially and continuing; or
b) That the Court granted the motion for no other reason than that the Petitioner had, herself,

agreed to it, thus demonstrating the prejudice averred elsewhere herein.

Harrington also told the Court that the company he was with in July, 2003 was considering extending
an offer to hire him (as an employee) in the future. Harrington did not, however, say how much such
his potential salary might be and, in fact, did not know, because no such offer had yet been made and
no negotiations had been held and he did know if the offer was one that he was willing to accept.
Harrington states, however, that it can be certain that the salaried rate would be at least a 40%
reduction of the contract hourly rate, which Harrington states is typical in this industry. Additionally,
the Court heard no testimony regarding Harrington’s business/contract-related expenses,1s which
include maintaining two (2) residences, equipment and inventory expenses, moving expenses and
contract search expenses and also that he was expected to pay child support while also having the
parties” dependent child in his care (contemporaneously). Harrington reported a taxable income last
year of less than $32,000, yet the Court imputed Harrington to have an income of $112,000.
Additionally, Harrington has spent fifty thousand dollars16 on behalf of his daughter in legal fees,

child support, food, clothing, gifts and travel expenses in the past three years ( During those three

15 With regard to a parent's ability to pay support for his child, net income after reasonable and justifiable
business expenses should be the primary consideration. In re Crowley, 663 P.2d 267 (Colo. App. 1983). C.R.S.
14-10-11587 (1) (A) For income from self-employment, rent, royalties, proprietorship of a business, or joint
ownership of a partnership or closely held corporation, "gross income" means gross receipts minus ordinary and
necessary expenses required to produce such income.

16 See itemized expense affidavit prepared by Harrington, which appears as Exhibit E of Harrington’s Rule

59/60 post-trial motion, which is being made part of the record on appeal by the trial court clerk





years, he has spent 14 months unemployed and 4 months hospitalized, partially as a result of the
oppressive orders of this Court. In support of these statements, Harrington supplied the trial Court
with copies of last year’s tax return (including photography and software-engineering business

expenses)iz and a affidavit of this year’s moving expenses18.

Case law has shown that the trial court has discretion in imputing income,19 yet this Court has also
made consistent findings that Harrington is so gravely mentally ill that he cannot care for his child
nor function in society. Further, the Petitioner, herself, testified on July 2" that Harrington is
incapable of maintaining consistent, steady employment. Now, however, the trial court has adopted a
contradictory but convenient position that Harrington is a real achiever, earning $112,000 per year.
Although occasional oversights (which may amount to harmless error) are expected, but when the
trial court’s contradictions in findings all inexplicably result in favor of the Petitioner and are adverse
to Harrington, then no reasonable person can conclude that there is any cause other than prejudice

and abuse of discretion.

The Court went on to obliquely criticize Harrington for “choosing,” to support his wife, as ‘though he
had used her as an excuse for failing to spend even more money (in excess of the amounts shown on
summary of expenses affidavit of $50,000) on his daughter. Firstly, Harrington did not seek to use
this as an excuse at all. In fact, he never even mentioned this situation in testimony. It was the
Petitioner who introduced such evidence by asking if Harrington’s wife was working or not, which
was irrelevant. This Court and, indeed, the Petitioner, is without jurisdiction to consider the financial
resources (or lack thereof) of Harrington’s wife when considering expenses for the child,2o except
whereas his responsibility to another (spouse, child, dependent family member) may be considered in

17 appearing as Exhibit B of Harrington’s Rule 59/60 post-trial motion

18 appearing as Exhibit C of Harrington’s Rule 59/60 post-trial motion

19 Where the evidence supports the court's finding that the husband is capable of earning sums greatly in excess
of his present net salary, although it appears that the court based its order on the present net income of the
husband, the orders are not confiscatory. In re Anderson, 37 Colo. App. 55, 541 P.2d 1274 (1975).

20 Child support cannot be based on financial resources of nonparent with whom child living. The factors to be
considered in making a support award do not include the financial resources of a nonparent with whom the child
is living. In re Conradson, 43 Colo. App. 432, 604 P.2d 701 (1979).






reducing his current support obligation. Harrington’s wife is not a party of the jurisdictional
authority of the trial Court, and any evidence submitted regarding her willingness to work or

contribute to Harrington’s finances is inadmissible and should have been stricken from the record.

If Harrington, however, does have additional expenses by virtue of a new spouse or child[ren], then
that may be introduced into evidence --in a light favorable to Harrington and not adverse to him (as
it was in the findings issued on July 2"%). These additional expenses are to be considered (but not
criticized) when making determinations about expenses paid for the minor child: Where the father’s
income, while substantial, is limited and subject to numerous demands, an order contemplating only
the needs of the child and not bearing any relationship to the ability of the father to pay, and that
could possibly become confiscatory of all of the father's available resources, is not valid. Van Orman

v. Van Orman, 30 Colo. App. 177, 492 P.2d 81 (1971).

c. The trial court finds that the child spends over 40 hours per week with Harrington’s wife
and does not have any structured activities. These findings, found on p. 116 of the transcript of
proceedings, reflects only Ryan’s pure speculation, 911 miles away from Colorado, over
Harrington’s actual sworn testimony, in which he stated that the child was in Kindercare and in many
varied activities. This was further refuted when Harrington submitted an activities affidavit sworn
by his wife, Tanittha, and his own expense affidavit, which indicated where money was being spent
on eating out, activities and professional, commercial daycare. These two both were submitted as
Exhibits in Harrington’s post-trial Rule 59/60 motion as Exhibits H and E, respectively. Harrington
also tried to introduce the latter exhibit at trial, but it was suppressed in clearly erroneous

contravention of the C.R.E. Rule 803 §(6) Records of regularly conducted activity.







