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only be exercised by members of a functioning, organized state
militia who bear the arms while . . . actively participating in the
organized militia’s activities. The “individual” right to keep
arms only applies to members of such a militia, and then only if
the federal and state governments fail to provide the firearms
necessary for such militia service. At present, virtually the only
such organized and actively functioning militia is the National
Guard, and this has been the case for many years. Currently,
the federal government provides the necessary implements of
warfare, including firearms, to the National Guard, and this
likewise has long been the case. Thus, under this model, the
Second Amendment poses no obstacle to the wholesale
disarmament of the American people. A number of our sister
circuits have accepted this model, sometimes referred to by
commentators as the sophisticated collective rights model . . ..

The third model is simply that the Second Amendment
recognizes the right of individuals to keep and bear arms . ...
None of our sister circuits has subscribed to this model, known
by commentators as the individual rights model or the standard

- model. The individual rights view has enjoyed considerable
academic endorsement, especially in the last two decades.116

In 1968, the New Jersey Supreme Court embraced the
sophisticated collective rights model. It wrote:

During the American colonial days there was great fear of
military rule; the colonists believed that standing armies were
acceptable only in extraordinary circumstances and under
control of civil authorities, and that the Militia was the proper
organ for defense of the individual States. When the
Constitution was adopted, it expressly granted to Congress the
power to provide for calling forth the Militia to execute the
laws, suppress insurrections and repel invasions, along with the
power to provide for organizing the Militia and for governing
such part as may be employed in the service of the United
States, “reserving to the States respectively, the Appointment
of the Officers, and the Authority of training the Militia
according to the discipline prescribed by Congress.” With their
historic distrust of standing armies and the desire that the
Militia be protected from federal encroachment, the States
quickly obtained the adoption of the second amendment. As the
language of the amendment itself indicates it was not framed
with individual rights in mind. Thus it refers to the collective
right “of the people” to keep and bear arms in connection with
“a well-regulated militia.” Most students of the subject would
undoubtedly express agreement with the substance of the
currently expressed view that “the term ‘well-regulated militia’
must be taken to mean the active, organized militia of each

116. Id. at 218-20 (footnotes omitted).



2005] THE NEW STAR CHAMBER 1035

state, which today is characterized as the state National
Guard.”117

In contrast, upon its examination of the historical record, the
Fifth Circuit in Emerson concluded that the Second Amendment
bestows an individual right to bear arms. It wrote:

We have found no historical evidence that the Second
Amendment was intended to convey militia power to the states,
limit the federal government’s power to maintain a standing
army, or applies only to members of a select militia while on
active duty. All of the evidence indicates that the Second
Amendment, like other parts of the Bill of Rights, applies to
and protects individual Americans.118

Moreover, the Fifth Circuit opined: “[w]hile there is no historical
evidence that the states’ rights view of the Second Amendment is
correct, we are struck by the absence of any indication that the result
contemplated by the sophisticated collective rights view was desired,
or even conceived, by anyone.”119 In short, it found “that the history
of the Second Amendment reinforces the plain meaning of its text,
namely that it protects individual Americans in their right to keep
and bear arms whether or not they are a member of a select militia
or performing active military service or training” and rejected “the
collective rights and sophisticated collective rights models for
interpreting the Second Amendment.”120 It held, therefore, that the
Second Amendment “protects the right of individuals, including those
not then actually a member of any militia or engaged in active
military service or training, to privately possess and bear their own
firearms . .. ."121

When the Burion court made its decision on the meaning of the
Second Amendment, it relied heavily on a 1966 law review article
entitled “The Second Amendment: A Second Look.”122 Subsequent
scholarship, such as contained in Stephen P. Halbrook’s That Every
Man Be Armed,128 has proven that Feller and Gotting, and hence, the
Justices of the New Jersey Supreme Court, were mistaken.

The right to bear arms is an important individual right explicitly
listed in the Bill of Rights. It and the other rights noted above
demand more protection than what is provided by the statute. Given

117. Burton v. Sills, 248 A.2d 521, 526 (N.J. 1968) (citations omitted).

118. Emerson, 270 F.3d at 260 (footnote omitted).

119. Id. at 260 n.60.

120. Id. at 260.

121, Id.

122. Peter B. Feller & Karl L. Gotting, The Second Amendment: A Second Look, 61
Nw. U. L. REV. 46 (1966).

123. See generally STEPHEN P. HALBROOK, THAT EVERY MAN BE ARMED (Univ. of
N.M. Press 1984).
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the stakes of the subject FRO hearing, the process provided for by the
Domestic Viclence Act 1s woefully lacking.

To begin with, ten days is not enough time to prepare a defense
against a charge of domestic violence; nor is a defendant, so charged,
adequately informed of the rights that are at stake at an FRO
hearing. That is clear enough. The fact that the New Jersey Supreme
Court has softened this aspect of the Act by allowing for occasional
extensions in the name of “fundamental fairness” does not, by itself,
make the Act constitutional, especially when we consider that the
Act does not provide for the free assistance of counsel that would
make an indigent and unsophisticated defendant’s right to an
extension meaningful.

As Justice Sutherland observed in Powell v. Alabamaiz4;

Even the intelligent and educated layman has small and
sometimes no skill in the science of law. If charged with crime,
he is incapable, generally, of determining for himself whether
the indictment is good or bad. He is unfamiliar with the rules of
evidence. Left without the aid of counsel he may be put on trial
without a proper charge, and convicted upon incompetent
evidence, or evidence irrelevant to the issue or otherwise
inadmissible. He lacks both the skill and knowledge adeguately
to prepare his defense, even though he had a perfect one. He
requires the guiding hand of counsel at every step in the
proceedings against him. Without it, though he be not guilty, he
faces the danger of conviction because he does not know how to
establish his innocence. If that be true of men of intelligence,
how much more true is it of the ignorant and illiterate, or those
of feeble intellect.125

If a defendant cannot afford an attorney to defend him at an FRO
hearing, one should be provided, but, at present, even the most
ignorant and destitute defendants are on their own.

Moving on, the deposition is usually the most important
discovery tool in a civil litigator’s toolbox. Upon hearing a plaintiff’s
sworn and vrecorded assertions, a defendant’s attorney can
investigate their veracity as well as assess them for internal
consistency. The plaintiff can also be confronted at a later proceeding
with the deposition testimony if the new testimony conflicts with the
prior testimony. In an FRO hearing, a defendant is deprived this
valuable discovery because, according to the Chancery Division,
“[t]he Act does not authorize the taking of a deposition or any other
discovery,”126 and “allowing the represented alleged perpetrator to
depose a victim, represented or unrepresented, perpetuates the cycle

124. 287 U.S. 45 (1932).
125. Id. at 69.
126, Depos, 704 A.2d at 1051.
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of power and control whereby the perpetrator remains the one with
the power and the victim remains powerless.”127 Thus, a defendant is
unable to anticipate all of the things the plaintiff says at the hearing,
is unable to analyze her version of the events alleged in the
complaint prior to the hearing, and is unable to test the veracity of
her testimony by comparing it to prior testimony. He is flying blind.
The judge is flying blind as well.

Family Part judges are mandated by the Prevention of Domestic
Violence Act to swiftly dispose of the domestic violence actions,128
defined by the Act as “summary actions,”129 even though they involve
whether or not a crime has been committed, hardly a simple issue
(criminal trials can last for months). But while judges are mandated
to streamline a hearing down to its bare essentials, there is no record
of interrogatory answers, nor deposition transcripts, for them to draw
upon to identify the bare essentials. Judges are forced to make
relevancy determinations on the basis of hunches, gut feelings,
intuition, and preconceived notions.

In Addington v. Texas,130 the United States Supreme Court
stated: “In cases involving individual rights, whether criminal or
civil, ‘[tlhe standard of proof [at a minimum] reflects the value
society places on individual liberty.”131 Subsequent to its decision in
Addington, in Santosky v. Kramer, the court noted that
“[r]etrospective case-by-case review cannot preserve fundamental
fairness when a class of proceedings 1s governed by a constitutionally
defective evidentiary standard.”132 The court further noted that:

In Addington ... , the Court, by a unanimous vote of the
participating Justices, declared: “The function of a standard of
proof, as that concept is embodied in the Due Process Clause
and in the realm of factfinding, is to ‘instruct the factfinder
concerning the degree of confidence our society thinks he should
have in the correctness of factual conclusions for a particular
type of adjudication.” Addington teaches that, in any given
proceeding, the minimum standard of proof tolerated by the due
process reguirement reflects not only the weight of the private
and public interests affected, but also a societal judgment about
how the risk of error should be distributed between the
litigants.

Thus, while private parties may be interested in a civil
dispute over money damages, application of a “fair

127.  Id. at 1052.

128. Id. at 10561.

129. Id.

130. 441 U.8. 418 (1979).

131. Id. at 425 (citation omitted).
132. 455 U.8. 745, 757 (1982).
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preponderance of the evidence” standard indicates both
society’s “minimal concern with the outcome,” and a conclusion
that the litigants should “share the risk of error in roughly
equal fashion.” When the State brings a criminal action to deny
a defendant liberty or life, however, “the interests of the
defendant are of such magnitude that historically and without
any explicit constitutional requirement they have been
protected by standards of proof designed to exclude as nearly as
possible the likelihood of an erroneous judgment.” The
stringency of the “beyond a reasonable doubt” standard
bespeaks the “weight and gravity” of the private interest
affected, society’s interest in avoiding erroneous convictions,
and a judgment that those interests together require that
“society impos[e] almost the entire risk of error upon itself.”133

Domestic violence actions are not mere civil disputes over money
damages. Defendants have fundamental rights at stake. The
preponderance standard does not reflect the importance of these
rights.

More critical than the standard of proof however, is who is to
apply it. If a Family Court judge is biased against defendants
accused of domestic violence, there is very little to prevent him from
solemnly reciting whatever the standard of proof happens to be
before finding against them. Assuming he can articulate a plausible
justification for his decision, the protection afforded by retrospective
review would be limited. Thus, the last and most important due
process deficiency of the Prevention of Domestic Violence Act I shall
discuss 1s the denial of the right to a trial by jury.

Justice Sutherland stated in Dimick v. Schiedt:134

The right to trial by jury is of ancient origin, characterized by
[Sir William] Blackstone as “the glory of the English law” and
“the most transcendent privilege which any subject can enjoy;”
and, as Justice Story said, “ .. the Constitution would have
been justly obnoxious to the most conclusive objection if it had
not recognized and confirmed in the most solemn terms.” With,
perhaps, some exceptions, trial by jury has always been, and
still is, generally regarded as the normal and preferable mode of
disposing of issues of fact in civil cases at law as well as in
criminal cases. Maintenance of the jury as a fact-finding body is
of such importance and occupies so firm a place in our history
and jurisprudence that any seeming curtailment of the right to
a jury trial should be scrutinized with the utmost care.185

In his Commentaries on the Laws of England, Blackstone wrote:

133. Id. at 754-55 (internal citations omitted).
134. 293 U.S. 474 (1935).
135, Id. at 485-86 (internal citations omitted).



2005 THE NEW STAR CHAMBER 1039

Our law has therefore wisely placed this strong and two-fold
barrier, of a presentment and a trial by jury, between the
liberties of the people and the prerogative of the crown. It was
necessary, for preserving the admirable balance of our
constitution, to vest the executive power of the laws in the
prince: and yet this power might be dangerous and destructive
to that very constitution, if exerted without check or control, by
justices of oyer and terminer occasionally named by the crown;
who might then, as in France or Turkey, imprison, dispatch, or
exile any man that was obnoxious to the government, by an
instant declaration that such is their will and pleasure. But the
founders of the English law have, with excellent forecast,
contrived that... the truth of every accusation, whether
preferred in the shape of indictment, information, or appeal,
should afterwards be confirmed by the unanimous suffrage of
twelve of his equals and neighbours, indifferently chosen and
superior to all suspicion,136

The right to a jury trial was an important development in the
history of freedom. “Those who emigrated to this country from
England brought with them this great privilege ‘as their birthright
and inheritance, as part of that admirable common law which had
fenced around and interposed barriers on every side against the
approaches of arbitrary power.”187 Accordingly, the Declaration of
Independence objected to the King making “Judges dependent on his
Will alone, for the tenure of their offices, and the amount and
payment of their salaries” and to his “depriving us in many cases, of
the benefits of Trial by Jury.”138 And,

[tThose who wrote our constitutions knew from history and
experience that it was necessary to protect against unfounded
criminal charges brought to eliminate enemies and against
judges too responsive to the voice of higher authority. The
framers of the constitutions strove to create an independent
judiciary but insisted upon further protection against arbitrary
action. . . . Beyond this, the jury trial provisions in the Federal
and State Constitutions reflect a fundamental decision about
the exercise of official power—a reluctance to entrust plenary
powers over the life and liberty of the citizen to one judge or to
a group of judges. Fear of unchecked power, so typical of our
State and Federal Governments in other respects, found
expression in the criminal law in this insistence upon
community participation in the determination of guilt or

136. Duncan v. Louisiana, 391 U.S. 145, 151-52 (1968) (quoting WILLIAM
BLACKSTONE, 4 COMMENTARIES ON THE LAWS OF ENGLAND 349-50 (Cooley ed. 1899)).

187. Duncan, 391 U.S. at 154 (citation omitted).

138. Id. at 152.
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innocence.139

In our constitutional framework, the jury is expected “to serve
the people by checking the judge as ‘much as the legislature was to
check the executive, the House to check the Senate, and the states to
check the national government.”140

Gilbert Keith Chesterton, writing on institutional bias, stated in
1917:

Strictly, [judges] do not see the prisoner in the dock; all they see
is the usual man in the usual place. They do not see the awful
court of judgment; they see only their own workshop. Therefore,
the instinct of Christian civili[z]ation has most wisely declared
that into their judgments there shall upon every occasion be
infused fresh blood and fresh thoughts from the streets. Men
shall come in who can see the court and the crowd, and coarse
faces of the policeman and professional criminals, the wasted
faces of the wastrels, the unreal faces of the gesticulating
counsel, and see it all as one sees a new picture or a ballet
hitherto unvisited.141

To paraphrase Chesterton’s argument, a jury brings “freshness’ to
adjudication that professional judges may not possess, having heard
the same sorts of cases many times.”142 Put another way, “[a]s a one-
time actor in the justice system, the jury is not susceptible to the
cynicism that may beset a judge who routinely hears testimony.”143

Not only do institutional biases make it extremely difficult for a
single judge to remain impartial, so does the unique nature of
domestic violence actions. In addition to institutional bias, the other
pervasive problem with entrusting a single judge to decide domestic
violence actions is that all such actions invariably involve the
unspoken question: “Do I, the judge, dare risk putting this man back
in the marital home?”144

In a 1995 article of the New Jersey Law Journal, some of the
advice given at an April 1994 training session and recorded on a tape
obtained by the Law Journal was quoted verbatim. The following is
some of what the trainers had to say to the newly appointed judges:

139. Id. at 158,

140. Elizabeth G, Thornburg, The Power and the Process: Instructions and the Civil
Jury, 66 FORDHAM L. REV. 1837, 1864 (1998) (citation omitted).

141. Douglas G. Smith, Structural and Functional Aspects of the Jury: Comparative
Analysis and Proposals for Reform, 48 ALA, L. REV. 441, 486 n.135 (1997) (citation
omitted).

142, Id. at 486.

143. Id. at 486 n.134 (quoting Colleen P. Murphy, Integrating the Constitutional
Authority of Civil and Criminal Juries, 61 GEO. WASH. L. REv. 723, 734 (1993)).

144. The question must never be spoken because of the obvious illegitimacy of
judging a man for what he might do rather than what he has done.
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e “So don’t get callous about the fact that these people are
pestering you again. You know, grant the restraining
order. Itll be the one time that you don’t grant the
restraining order that you'll be tomorrow’s headlines.”

”

= “You don't wanna be tomorrow’s headlines . . ..

s “So if anybody ever came back at you and said, ‘Well, gee,
that’s a real reach in terms of probable cause,” you have a
legislatively mandated response which is. ‘I erred on the
side of caution for the victim.”

s “Quite frankly, the standard really is by a preponderance
of credible evidence. That’s what the law is. But what he’s
saying to ya, ‘Don’t make that mistake at three o’clock in
the morning.” You may be a little tired. Err on the side of
being cautious.”

s “The law is, this is the standard, but that’s not quite
frankly what perhaps [is] the right thing to do.”

2 “The bottom line is we're trying to protect the victim. We
don't want the victim hurt. We don’t want the victim
killed. So yes, you don’t want your name in the paper, but
you'd feel worse than that if the victim was dead.”

= “If you got any hint whatsoever there’s a problem, sign the
TRO. Don’t take the chance.”

= “Let the family division sort it cut.”145

A serious problem should now be apparent. When it comes time
for the family division to “sort it out,” the Family Part judge is
plagued by the same concerns that weigh on a municipal judge
deciding whether to grant a TRO. From the perspective of job
security, a judge has much to lose and little to gain from ruling in
favor of the defendant. If he rules in favor of the defendant, and the
defendant then does something to hurt the plaintiff, the judge might
be sharply criticized for failing to prevent the harm. If he rules
against the defendant, and the defendant is really innocent, so what?
The defendant’s life might be ruined for something he did not do, but
who cares? There will be no headlines, no angry activists protesting
on the courthouse steps. “Mad dads,” as I call them, have no voice,
except on a few obscure websites146 and through a small handful of
writers like Cathy Young.

Similarly, from the perspective of going to bed worrying about

145. Judicial Training: “Your Job Is To Be a Wall,” N.J. L.J., Apr. 24, 1995, at 14.

146. See, e.g., Steve Cloer, My Domestic Abuse Story, American Center for Child
Support  Reform, http://www.childsupportreform.org/articles/ScdomesticViolence
Gender.php.
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whether he did “the right thing,” a judge has much to lose and little
to gain from ruling in favor of the defendant. Only a jury, composed
of one-time actors in the justice system, immune from political
pressures, can protect a defendant from judicial concerns over job
security. And only by amending the Prevention of Domestic Violence
Act to spread the responsibility for guessing whether something bad
will happen if the TRO is lifted amongst the members of a jury
deliberating as a group could the New Jersey Legislature ever hope
to provide a defendant with an objective factfinder as opposed to one
tending to “err on the side of caution.” The six deficiencies of the
Prevention of Domestic Violence Act—the lack of notice; the denial of
the right of poor defendants to free counsel; the denial of the right to
take the depositions; the lack of a full evidentiary hearing; an
improper standard of proof; and, most importantly, the failure to
provide a defendant with a trial by jury—conspire to create a due
process fiasco. Question: Where, in FRO hearings, is there a check
against the court’s exercise of arbitrary power? Answer: There is
none.

Authorities on the Star Chamber “agree...that the most
objectionable of the Star Chamber’s practices was its asserted
prerogative to disregard the common law rules of criminal procedure
when the occasion demanded.”147 Today, the Family Part of the
Chancery Division of the New Jersey Superior Court is not bound by
the procedures of the Criminal Division in determining whether an
individual committed an act of domestic violence. Indeed, it is
instructed by the Prevention of Domestic Violence Act to ignore
them.

Calling an action civil does not make it so. “It is idle to entertain
the thought for a single moment that the legislature can change the
nature of an offence by changing the forum in which it is to be
tried.”148 “[TThe Legislature cannot by mere change of name or of
form convert that which is in its nature a prosecution for a crime into
a civil proceeding and thus deprive parties of their rights to a trial by
jury. The Constitution cannot thus be trifled with.”149

147. Inre Oliver, 333 U.S. 257, 269 n.22 (1948) (citations omitted).
148. Hedden, 107 A. at 291, see also supra text accompanying note 59.
149.  See supra text accompanying note 6.



