



































2005] THE NEW STAR CHAMBER 1041

e “So don’t get callous about the fact that these people are
pestering you again. You know, grant the restraining
order. Itll be the one time that you don’t grant the
restraining order that you'll be tomorrow’s headlines.”

”

= “You don't wanna be tomorrow’s headlines . . ..

s “So if anybody ever came back at you and said, ‘Well, gee,
that’s a real reach in terms of probable cause,” you have a
legislatively mandated response which is. ‘I erred on the
side of caution for the victim.”

s “Quite frankly, the standard really is by a preponderance
of credible evidence. That’s what the law is. But what he’s
saying to ya, ‘Don’t make that mistake at three o’clock in
the morning.” You may be a little tired. Err on the side of
being cautious.”

s “The law is, this is the standard, but that’s not quite
frankly what perhaps [is] the right thing to do.”

2 “The bottom line is we're trying to protect the victim. We
don't want the victim hurt. We don’t want the victim
killed. So yes, you don’t want your name in the paper, but
you'd feel worse than that if the victim was dead.”

= “If you got any hint whatsoever there’s a problem, sign the
TRO. Don’t take the chance.”

= “Let the family division sort it cut.”145

A serious problem should now be apparent. When it comes time
for the family division to “sort it out,” the Family Part judge is
plagued by the same concerns that weigh on a municipal judge
deciding whether to grant a TRO. From the perspective of job
security, a judge has much to lose and little to gain from ruling in
favor of the defendant. If he rules in favor of the defendant, and the
defendant then does something to hurt the plaintiff, the judge might
be sharply criticized for failing to prevent the harm. If he rules
against the defendant, and the defendant is really innocent, so what?
The defendant’s life might be ruined for something he did not do, but
who cares? There will be no headlines, no angry activists protesting
on the courthouse steps. “Mad dads,” as I call them, have no voice,
except on a few obscure websites146 and through a small handful of
writers like Cathy Young.

Similarly, from the perspective of going to bed worrying about

145. Judicial Training: “Your Job Is To Be a Wall,” N.J. L.J., Apr. 24, 1995, at 14.

146. See, e.g., Steve Cloer, My Domestic Abuse Story, American Center for Child
Support  Reform, http://www.childsupportreform.org/articles/ScdomesticViolence
Gender.php.
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whether he did “the right thing,” a judge has much to lose and little
to gain from ruling in favor of the defendant. Only a jury, composed
of one-time actors in the justice system, immune from political
pressures, can protect a defendant from judicial concerns over job
security. And only by amending the Prevention of Domestic Violence
Act to spread the responsibility for guessing whether something bad
will happen if the TRO is lifted amongst the members of a jury
deliberating as a group could the New Jersey Legislature ever hope
to provide a defendant with an objective factfinder as opposed to one
tending to “err on the side of caution.” The six deficiencies of the
Prevention of Domestic Violence Act—the lack of notice; the denial of
the right of poor defendants to free counsel; the denial of the right to
take the depositions; the lack of a full evidentiary hearing; an
improper standard of proof; and, most importantly, the failure to
provide a defendant with a trial by jury—conspire to create a due
process fiasco. Question: Where, in FRO hearings, is there a check
against the court’s exercise of arbitrary power? Answer: There is
none.

Authorities on the Star Chamber “agree...that the most
objectionable of the Star Chamber’s practices was its asserted
prerogative to disregard the common law rules of criminal procedure
when the occasion demanded.”147 Today, the Family Part of the
Chancery Division of the New Jersey Superior Court is not bound by
the procedures of the Criminal Division in determining whether an
individual committed an act of domestic violence. Indeed, it is
instructed by the Prevention of Domestic Violence Act to ignore
them.

Calling an action civil does not make it so. “It is idle to entertain
the thought for a single moment that the legislature can change the
nature of an offence by changing the forum in which it is to be
tried.”148 “[TThe Legislature cannot by mere change of name or of
form convert that which is in its nature a prosecution for a crime into
a civil proceeding and thus deprive parties of their rights to a trial by
jury. The Constitution cannot thus be trifled with.”149

147. Inre Oliver, 333 U.S. 257, 269 n.22 (1948) (citations omitted).
148. Hedden, 107 A. at 291, see also supra text accompanying note 59.
149.  See supra text accompanying note 6.



