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The primary purpose for disciplining lawyers is to "protect the public, not to punish the
offending lawyer."! This two-part article discusses the procedural rules and standards
applicable in attorney discipline and disability proceedings in Colorado, primarily the
Colorado Supreme Court’'s Rules Governing Discipline and Disability, C.R.C.P. 251.1 et seq.
Part | provides an overview of the Colorado attorney disciplinary system, including a
discussion of the relevant governing bodies, the intake process, diversion, investigations, and
proceedings. Part I, which will be published in the March 2007 issue, will discuss summary
adjudications, options for avoiding disciplinary proceedings, disability inactive status, and
reinstatement and readmission.

This article does not cover nondisciplinary proceedings for suspension for failure to: (1) pay
child support;2 (2) pay annual registration fees;3 or (3) maintain compliance with continuing
legal education requirements. It also does not attempt to address the myriad substantive
disciplinary issues that all lawyers face under the Colorado Rules of Professional Conduct,
except as they arise from noncompliance with the procedural rules. Finally, this article does



not discuss disciplinary procedures in other jurisdictions, such as the Tenth Circuit and the
U.S. District Court for the District of Colorado.?

The Players

The following is a discussion of the various participants in the Colorado attorney regulation
process. Each plays an important role in the system the court adopted in 1999.

The Colorado Supreme Court

"The Colorado Supreme Court, as part of its inherent and plenary powers, has exclusive
jurisdiction over attorneys and the authority to regulate, govern, and supervise the practice of
law in Colorado to protect the public."® Unlike other professions, which are regulated by
legislative acts and administrative rules implementing them, the court’s regulation of the
practice of law is an important element of its status as an independent branch of state
government.

The Supreme Court Advisory Committee

The Supreme Court Advisory Committee (Advisory Committee) is a permanent committee of
the court; its general responsibility is to oversee the disciplinary system on behalf of the
court. The Advisory Committee handles concerns or complaints about the disciplinary system
as a whole; it is not the appropriate body to which to address concerns or complaints about
individual cases.

The Advisory Committee comprises:

the Chair and Vice-Chair of the Attorney Regulation Committee (discussed below)
two Justices of the Court (currently, Justices Nathan B. Coats and Michael L. Bender)
eight members of the Bar

one member of the public

one representative of the CBA Ethics Committee

one "Respondent Bar" member of the CBA Attorney Regulation Policy Committee
one member of the hearing board pool (discussed below).

The Advisory Committee supervises a three-person "management committee" to coordinate
"administrative matters within all programs of the attorney regulation system."” The Advisory
Committee meets every two to three months, as necessary, in open meetings in the court’s
conference room.

The Attorney Regulation Committee

The Attorney Regulation Committee is a permanent committee of the court. It has nine
members (six lawyers and three members of the public), who are appointed by the court. Its
principal function is to consider and act on requests by the Office of Attorney Regulation
Counsel (OARC) to file a formal complaint against a lawyer or to "divert" disciplinary matters
to the "alternatives to discipline" program.8 As discussed below, the Attorney Regulation
Committee is not limited to approving or disapproving the action recommended by the
OARC. The Committee also considers conditional admissions of misconduct in which the
stipulated sanction is private admonition® and reviews, in quasi-appellate fashion, matters
dismissed by the OARC after investigation.® The Attorney Regulation Committee is an
important check on the exercise of the OARC's discretion.

The Office of Attorney Regulation Counsel

The OARC serves at the pleasure of the court and is subject to its authority.11 Under the
Rules Governing Discipline and Disability, the court exercises its police function through the
Regulation Counsel, who serves as the head of the OARC. Unless otherwise specified,
Regulation Counsel and the OARC are referred to interchangeably as "the OARC."

The principal function of the OARC is to field, investigate, and prosecute, as appropriate,
disciplinary complaints against Colorado lawyers.12 The OARC also handles the following:

1) proceedings involving the transfer of lawyers to disability inactive status;13



2) claims with the Attorneys’ Fund for Client Protection, which exists to mitigate losses
caused by the dishonest conduct of lawyers arising from a client-lawyer relationship;14

3) unauthorized practice of law proceedings;®
4) hearings on the fitness of a Bar applicant for admission to the Colorado Bar;® and

5) proceedings against magistrates for violation of the Colorado Code of Judicial
Conduct.”

The OARC also acts as special counsel to the Commission on Judicial Discipline.18
The Office of the Presiding Disciplinary Judge

The Presiding Disciplinary Judge (PDJ) serves at the pleasure of the court.’® The PDJ
"presides over attorney regulation proceedings and issues orders together with a two-
member hearing board at trials and hearings."2° The PDJ also decides whether to approve
"conditional admissions of misconduct" between the OARC and respondent lawyers when
the stipulated form of discipline is disbarment, suspension, or public censure, or a range of
discipline that includes any of these forms of discipline.?! The PDJ reviews proposed
diversion agreements that the OARC and a respondent lawyer reach after the OARC has
filed a formal complaint against the respondent lawyer.?2

The PDJ presides over: (1) contempt proceedings for violation of orders relating to
suspended and disbarred lawyers and lawyers on disability inactive status;23 (2) disability
inactive proceedings;?* and (3) proceedings for suspension of a lawyer’s license for
nonpayment of child support, which are not considered disciplinary in nature.2> The PDJ also
serves as a hearing master in unauthorized practice of law proceedings.2%

Disciplinary Hearing Boards

Three-member disciplinary hearing boards adjudicate formal disciplinary cases.?” The three
members consist of the PDJ and two people selected randomly from a pool of hearing board
members drawn from the Bar and the public, who are appointed by the court to serve two-
year terms.28 If the PDJ has recused himself or herself in the case, a presiding officer is
selected at random from the pool of hearing board members.2? At least one of the hearing
board members in addition to the PDJ must be a lawyer.3? Hearing board members are not
compensated for their services.

Lawyers Licensed to Practice Law in Colorado
C.R.C.P. 251.1(a) and (b) state:

All members of the Bar of Colorado, having taken an oath to support the Constitution
and laws of this state and of the United States, are charged with obedience to those
laws at all times.3! Every lawyer licensed to practice law in the State of Colorado is
subject to the disciplinary and disability jurisdiction of the Supreme Court in all matters
relating to the practice of law.32

Lawyers licensed to practice law in Colorado fund the attorney regulation system through
annual registration fees.

The Pre-Investigation or "Central Intake" Phase

The "central intake" or pre-investigation phase of attorney discipline proceedings begins
when a request for investigation is filed. The OARC then conducts an initial review of the
allegations against the attorney and determines how to proceed in the matter.

Request for Investigation

Attorney discipline proceedings commence with the filing of a "request for investigation,"
formerly called a "grievance,"33 with the OARC. Under the Rules Governing Discipline and
Disciplinary Proceedings, C.R.C.P. Chapter 20, a request for investigation is the initial



accusation of ethical misconduct. It may be made by "any person."3* There is no requirement
that the "complaining witness" have "standing" to file a request for investigation. Colo. RPC
8.3 sets forth a lawyer’s duty to report certain misconduct of other lawyers.3® That rule does
not require lawyers to report their own misconduct,36 unless it results in a criminal
conviction3” or discipline imposed in another jurisdiction.38

Except for written reports of misconduct made by state judges, the OARC asks that requests
for investigation be made by telephone, to be supplemented by written information if
requested by the OARC.3? The OARC will accept written requests for investigation, however,
and lawyers often prefer to make their requests in writing.

It is important to distinguish between a request for investigation and a "complaint.” A request
for investigation is the initial report of alleged misconduct, and is usually made by telephone.
It is not the written document known as a "complaint,” which is the pleading filed by the
OARC with the Office of the PDJ after a full investigation and authorization to proceed by the
Attorney Regulation Committee. This is discussed below.4°

C.R.C.P. 11 and its statutory analog, CRS 8§ 13-17-102 et seq., do not apply to requests for
investigation or to pleadings filed in a formal action. However, C.R.C.P. 11 does apply in
formal disciplinary actions,*! although the court has stated that only in a "rare circumstance"
will an OARC lawyer be found to have violated C.R.C.P. 11.42

Immunity

Communications (written and verbal) relating to attorney misconduct, lack of professionalism,
or disability that are made to the court, the PDJ, the OARC, or any official participant in the
disciplinary process, as well as testimony given in disciplinary proceedings, are protected by
an absolute privilege, and "no lawsuit shall be predicated thereon."3 The only exception to
this rule is where: (1) a complaint has not been filed and served on the respondent lawyer;
(2) the person giving the testimony or making the communications does not treat them as
confidential; and (3) the testimony or communications were made in bad faith or with reckless
disregard of their truth or falsity.**

Confidentiality

Before the filing and service of a complaint—in other words, when the only charges are those
of the complaining witness in the form of a request for investigation—the OARC and the
other branches of the disciplinary system are required to maintain the confidentiality of
disciplinary "proceedings."#® This confidentiality restriction does not apply to the complaining
witness, the complaining witness’s lawyer, or anyone else not affiliated with these
government participants in the disciplinary system?® absent a protective order entered for
good cause shown.*” For example, this may mean that a respondent lawyer is powerless to
stop a complaining witness from talking about a matter in the media.

This confidentiality restriction prohibits the OARC from disclosing the "pendency, subject
matter, and status of an investigation" unless:

1) the respondent has waived confidentiality;

2) the proceeding is based on allegations that include either the conviction of a crime
or discipline imposed by a foreign jurisdiction;

3) the proceeding is based on allegations that have become generally known to the
public; or

4) there is a need to notify another person or organization, including the fund for client
protection, to protect the public, the administration of justice, or the legal profession.*®

Other confidentiality provisions permit the OARC to disclose otherwise confidential
information to correct false or misleading statements about disciplinary proceedings,*®
respond to requests from agencies authorized to investigate the qualifications of lawyers,50
and supply data to the National Regulatory Data Bank.5!

Determination to Proceed



On the initiation of a request for investigation, the OARC must decide whether any of the
allegations against the lawyer would, if proved by clear and convincing evidence, constitute
grounds for discipline.52 Making this initial review is one of approximately five lawyers in the
OARC's "Central Intake" division. Central Intake is authorized to "make inquiry regarding the
underlying facts,"33 but generally does not conduct interviews beyond that of the respondent
lawyer. Instead, Central Intake usually requests the respondent lawyer to submit a written
response, of preferably no more than five pages, to which the complaining witness may and
usually does respond in writing. OARC provides the respondent lawyer with a copy of all of
these written exchanges.

A final decision on how to proceed in a matter comes after a meeting of the Central Intake
lawyers and the Regulation Counsel or the Chief Deputy Regulation Counsel. Officially, the
decision is that of the Regulation Counsel.

If the respondent lawyer and the complaining witness submit written responses, disposition of
the matter may take several weeks after initiation of the request for investigation. In contrast,
where the request for investigation clearly does not rise to the level of conduct constituting
grounds for discipline, the OARC may dismiss a matter within a day or two of its initiation,
sometimes without even alerting the respondent lawyer of the initial request for investigation.
Especially when the Central Intake lawyer is leaning toward dismissal, it is common for him
or her to hold a brief telephone interview with the respondent lawyer to confirm facts.

If the OARC decides that some or all of the allegations would constitute grounds for
discipline, it must determine whether to investigate the matter or to offer the respondent
lawyer a written agreement diverting the matter to the "alternatives to discipline" program
discussed below.5* If the OARC decides to investigate, it sends a form letter to that effect to
the respondent lawyer, with a copy to the complaining witness. If the OARC decides to offer
a diversion agreement to the respondent lawyer, it might send a letter to the respondent
lawyer explaining why the matter is appropriate for diversion but not dismissal. The OARC
typically does not send a copy of this letter to the complaining witness. If the OARC offers a
diversion agreement and the respondent lawyer accepts, the OARC sends a letter to the
complaining witness generally advising that the matter was diverted to a particular diversion
program.

If, on the other hand, the OARC decides that none of the allegations would constitute
grounds for discipline or that the OARC cannot prove any misconduct by clear and
convincing evidence, the OARC will dismiss the matter.5® In this situation, the OARC sends a
letter to the complaining witness that gives some explanation of the OARC'’s decision. The
letter may express concerns about the respondent lawyer’s conduct. The OARC also may
dismiss a request for investigation conditioned on the respondent lawyer’'s agreement to
attend ethics school.

Settlement

The vast majority of disciplinary matters or cases settle long before they ever get to a hearing
board. There are several reasons for this, not the least of which is the financial and emotional
cost of fighting charges of misconduct.

Substantial credit is due the system created by the Colorado Supreme Court in 1998. It
encourages settlement. In particular, the "diversion" program, which provides an alternative
to discipline, is perhaps the most successful feature of Colorado’s attorney discipline system.
By focusing on rehabilitation instead of punishment, the diversion program has all but
eliminated the unnecessary battles of the "old system," when lawyers fought to avoid even
the mildest of private discipline.

In addition, as in the system it replaced, conditional admissions of misconduct—agreements
between the OARC and the respondent lawyer—resolve substantial numbers of disciplinary
matters. So, too, does mediation. Most mediation is handled free of charge by a handful of
mediators approved by the OARC, who have substantial experience in the attorney
regulation system, including former Colorado Supreme Court justices and former members of
the Grievance Committee in the old system.

The Diversion Program

Participation in the diversion program is, in theory, available at any time in the life of a
disciplinary matter. Participation is wholly voluntary on the part of the respondent lawyer and
requires no admission of misconduct. It is based on a written agreement with the OARC,



breach of which by the respondent lawyer may result in reinstatement of the disciplinary
matter.56

Participation in the diversion program does not constitute attorney discipline.®” Successful
completion of a diversion program is treated as if the disciplinary proceedings never
occurred®® and the records are expunged. In addition, C.R.C.P. 251.13(i) provides that the
"files and records resulting from the diversion of a matter shall not be made public except by
order of the Supreme Court." However, for the guidance of the Bar, four times each year
(January, April, July, and October) the OARC publishes summaries of some anonymous
diversion and private admonition cases in The Colorado Lawyer, entitled "Matters Resulting
in Diversion and Private Admonition."

Generally, a respondent lawyer qualifies for the diversion program if:
1) the "presumptive form" of discipline does not rise to the level of suspension; and
2) the respondent lawyer's misconduct does not involve any of the following:

misappropriation of funds

a serious crime

family violence

loss of money, legal rights, or property (unless the respondent lawyer agrees to

pay restitution as a condition of diversion)

e misconduct similar to that for which the respondent lawyer was disciplined
within the past five years

e dishonesty, deceit, fraud, or misrepresentation

e a pattern of similar misconduct.5°

In addition, diversion generally is not available if the lawyer has been publicly disciplined
within the last three years.60

The "presumptive form" of discipline often is debatable. After all, dismissals are not
published, and hearing board decisions are not binding precedent,®! so the OARC focuses
on Colorado Supreme Court disciplinary decisions, the vast majority of which date back to
the pre-1998 era when the court issued all final decisions in disciplinary cases. Perhaps
because of the nature (disagreeable) and volume (high) of these cases, some of the court’s
older disciplinary decisions do not reflect the care and subtlety characteristic of the court’s
disciplinary decisions today, in which the court’s role is primarily that of an appellate tribunal.

The specific diversion program most frequently offered by the OARC is its one-day ethics
school, for which a respondent lawyer avoids discipline and earns seven continuing legal
education (CLE) ethics credits for a current charge of $300, plus a relatively modest
(currently $91) cost to defray the costs of administering the diversion program.2 OARC
prosecutors teach ethics school and the newer "trust account school." Other programs
include:

mediation, fee arbitration, law office management assistance, evaluation and
treatment through the attorneys’ peer assistance program, evaluation and treatment
for substance abuse, psychological evaluation and treatment, medical evaluation and
treatment, monitoring of the attorney’s practice or accounting procedures, continuing
legal education, [and] the multistate professional responsibility examination.83

The OARC has wide discretion to offer diversion and, at least at the Central Intake stage, the
exercise of that discretion essentially is unchecked.

Alcohol-related offenses: The OARC struggles with how to deal with lawyers convicted of
alcohol-related driving offenses, which may be harbingers of substance abuse. When a
lawyer with no prior alcohol-related driving convictions self-reports a first conviction pursuant
to C.R.C.P. 251.20(b), the OARC reviews a number of factors to determine whether diversion
or discipline is appropriate. Although a conviction for driving under the influence of
intoxicating liquor constitutes grounds for discipline under C.R.C.P. 251.5(b) and Colo. RPC
8.4(b),5* the OARC typically will offer a diversion agreement that monitors the lawyer’s
compliance with the terms of probation in the criminal case. Factors that the OARC considers
in deciding whether to offer a diversion agreement include the lawyer’s blood alcohol content
(BAC), other alcohol-related offenses, serious bodily injury to the lawyer or others, and
whether the conviction is a misdeamnor or a felony.



In the event of aggravating circumstances, such as a high BAC or resistance to arrest, the
OARC also may require the lawyer, as a condition of a diversion agreement, to obtain an
independent evaluation and to comply with the evaluator's recommendations. If the impaired
lawyer’s driving causes serious bodily injury to a third party, the OARC will seek public
discipline. One Colorado Supreme Court case, In re Kearns,%® which involved a serious
collision between a motorcyclist and an inebriated lawyer, holds that public censure is the
appropriate form of discipline, at least under the circumstances present in that case.
However, the OARC narrowly construes Kearns and will seek a period of suspension if the
circumstances are even slightly less mitigating than those in Kearns. The PDJ seems
receptive to the OARC's position in these cases.?6

Conditional Admissions of Misconduct

Conditional admissions of misconduct are disciplinary settlements reached when the
respondent lawyer does not qualify for the diversion program, perhaps because the
presumptive form of discipline exceeds public censure or the conduct involves theft of funds
or dishonesty. Similar to the diversion program, settlement predicated on a conditional
admission of misconduct is available at any time in the disciplinary process until final action
by a hearing board.®” Conditional admissions are conditional because they must be accepted
by a higher authority to become effective. When the conditional admission calls for private
admonition, the Attorney Regulation Committee decides whether to approve it.%8 In all other
instances (public censure, suspension, or disbarment), the PDJ must approve it.5°

A conditional admission of misconduct takes the form of an affidavit,’® which forms an
agreement between the OARC and the respondent lawyer. The OARC styles the document
as a "stipulation, agreement and affidavit." In it, the lawyer must: (1) admit misconduct
constituting grounds for discipline; (2) acknowledge the disciplinary proceedings pending
against the lawyer; and (3) state that the admission is "freely and voluntarily made, that it is
not the product of coercion or duress, and that the attorney is fully aware of the implications
of the attorney’s admission."’?

When the PDJ considers a conditional admission, either party may request a hearing.”2
Hearings tend to take place when the conditional admission contains an acceptable range of
disciplinary sanctions, as opposed to one level of discipline. In that case, the purpose for the
hearing is to persuade the PDJ to accept the conditional admission and to set the form of
discipline at the desired end of the spectrum. The OARC must give written notice of the
hearing to the respondent lawyer and to the complaining witness, who has a right to "be
present at the hearing and to make a statement, orally or in writing, to the Presiding
Disciplinary Judge regarding the form of discipline."”® The PDJ has broadly construed the
term "complaining witness" to include any victim of the attorney’s misconduct.

If the Attorney Regulation Committee or the PDJ accepts a conditional admission, the
respondent lawyer is disciplined accordingly and the disciplinary proceedings are
concluded.” The conditional admission is confidential if the Attorney Regulation Committee
accepts a conditional admission for private admonition before the filing of a complaint against
the respondent lawyer.”® If the Attorney Regulation Committee or the PDJ rejects the
conditional admission, the underlying disciplinary proceedings resume.”® Neither the Attorney
Regulation Committee nor the PDJ has the authority to dispose of the matter in any way
inconsistent with the parties’ agreement in the conditional admission. That said, the likelihood
is high that a conditional admission will be approved.

The Investigation Phase

If the OARC determines not to proceed with an investigation, the matter is dismissed and
there is no right to appeal from that decision.”” As a practical matter, if the complaining
witness challenges a decision to dismiss, the Regulation Counsel or Chief Deputy Regulation
Counsel will review a dismissed matter a second time.

If the OARC determines to proceed with an investigation, the matter is assigned for that
purpose to one of the prosecutors in that office or to one of the two Deputies Regulation
Counsel. The OARC requires that all further communication regarding the matter be directed
to the assigned prosecutor. At that point, the OARC is obligated to give the respondent
lawyer "written notice that the attorney is under investigation and of the general nature of the
allegations made against the attorney."”8

The same rule states that the respondent lawyer must file a written response to the
allegations within twenty days. In practice, this submission is optional if the respondent



lawyer filed a written response to the request for investigation at the initial intake stage. After
the OARC begins its investigation, "the target attorney has a duty to cooperate and
participate throughout the investigation."”®

The investigative process takes anywhere from two months to one year, depending on the
caseload of the assigned prosecutor and the complexity of the matter. The OARC's internal
policy is to complete the investigative process within eight months, absent extenuating
circumstances. One example of extenuating circumstances is when the OARC, often on the
request of a respondent lawyer, holds an investigation in abeyance pending the resolution of
a criminal or civil matter involving allegations substantially similar to those involved in the
disciplinary investigation.

During the investigation, the prosecutor, often assisted by a non-lawyer investigator, collects
and reviews documents; interviews or deposes witnesses, including the respondent lawyer;
and solicits and considers written submissions from the respondent lawyer (or his or her
counsel) and the complaining witness. The prosecutor has authority to administer oaths and
issue subpoenas pursuant to C.R.C.P. 45.89 Authority to rule on any challenge to a subpoena
lies with the PDJ; authority to issue contempt citations for noncompliance or interference with
a subpoena lies with the court, on recommendation of the PDJ.81 Respondent lawyers are
considered parties to investigative proceedings and are entitled to receive copies of
documents produced during the process.82 Respondent lawyers who fail to cooperate in the
investigative stage are subject to immediate administrative (nondisciplinary) suspension by
the court (not the PDJ).83

At the conclusion of the investigation, the OARC may dismiss the allegations or recommend:
(1) a private admonition; (2) the filing of a formal complaint against the respondent lawyer; or
(3) that the respondent lawyer be offered a diversion agreement.8* In contrast to the initial
intake phase, ultimate authority to make these decisions lies with the Attorney Regulation
Committee.8® If the OARC decides to dismiss a matter, that decision is subject to review by
the Attorney Regulation Committee for abuse of discretion. Similarly, it is up to the Attorney
Regulation Committee to order private admonition, authorize the OARC to file a formal
complaint, or accept a proferred diversion agreement.8¢

Proceedings Before the Attorney Regulation Committee

If, after conducting an investigation, the OARC decides to recommend to the Attorney
Regulation Committee that it impose private admonition or authorize the filing of a formal
complaint, the OARC is required to submit to the Attorney Regulation Committee a written
report of investigation in support of the recommendation.8” At monthly meetings where the
assigned prosecutor presents the OARC'’s position, the Attorney Regulation Committee
considers reports of investigation and relatively informal "appeals" from dismissals and
diversion agreements. The respondent lawyer is not entitled to appear at Attorney Regulation
Committee meetings. However, before the meeting, the respondent lawyer is entitled to
receive a copy of the report of investigation from the OARC and to submit a written response
of five pages or fewer.

In considering a report of investigation recommending private admonition or authority to file a
formal complaint, the Attorney Regulation Committee’s function is to determine whether there

is reasonable cause to believe grounds for discipline exist.88 The Attorney Regulation
Committee must consider:

1) whether the misconduct can be proven by clear and convincing evidence;
2) the level of injury;
3) whether the respondent lawyer has a prior disciplinary history; and

4) whether the conduct involves "misrepresentation, conversion or commingling of
funds, acts of violence, or criminal or other misconduct that ordinarily would result in
public censure, suspension or disbarment"—circumstances that generally warrant
disciplinary proceedings.8°

The Attorney Regulation Committee is not limited to ordering private admonition or
authorizing a formal complaint. The Attorney Regulation Committee also may: (1) order
further investigation; (2) dismiss the matter with a written explanation to the complaining
witness; or (3) offer the respondent lawyer a diversion agreement.% If the Attorney



Regulation Committee orders private admonition, the respondent lawyer has a right to
demand that the private admonition be vacated and a complaint be filed against him or her.%?
The respondent lawyer must make this demand on the OARC within twenty days after the
"letter of admonition was mailed to the admonished attorney or personally read to the
attorney."92

If the Attorney Regulation Committee authorizes the OARC to file a complaint, C.R.C.P.
251.31(f) requires the respondent lawyer to "make written disclosure to the attorney’s current
firm and, if different, to the attorney’s law firm at the time of the act or omission giving rise to
the matter, of the fact that . . . a disciplinary proceeding as provided for in these rules has
been commenced."®3 This notice must be given within fifteen days after the OARC's notice to

the respondent lawyer that the Attorney Regulation Committee authorized the complaint.%

Formal Proceedings

If the Attorney Regulation Committee authorizes the filing of a formal complaint, the OARC
prepares and files the complaint with the Office of the PDJ.%> At that point, the proceeding is
public except for the deliberations of the PDJ, a hearing board, or the court, and except for
information covered by a protective order.%

Nature of Disciplinary Actions

A disciplinary action is sui generis, neither civil nor criminal.®” The standard of proof is clear
and convincing evidence, which is a standard higher than a preponderance of the evidence
but lower than proof beyond a reasonable doubt.?® Because disciplinary proceedings are
guasi-criminal in nature, lawyers are entitled to procedural due process, including the right to
fair notice of the charges against them.?® However, procedural due process appears to be
the only feature of the criminal system found in the disciplinary system. The court has held
that the exclusionary rule1® and double jeopardy® do not apply in disciplinary proceedings,
and that respondent lawyers do not have a right to trial by jury192 or the "full panoply of rights
afforded to an accused in a criminal case."103

The complaint filed by the OARC must "set forth clearly and with particularity the grounds for
discipline with which the respondent is charged and the conduct of the respondent which
gave rise to those charges."1%* Pleading with particularity is the standard applicable to
averments of fraud or mistake under C.R.C.P. Rule 9(b). Former Presiding Disciplinary
Judge Roger L. Keithley construed this rule to require:

that the charging document in a disciplinary case set forth both a factual basis for the
charges and the legal basis upon which the People seek discipline. Procedural due
process requires fair notice of the charge. Fair notice of the charge envisions not only
a recitation of the facts revealing the offensive conduct but also the identification of the
legal prohibition that proclaims such conduct violative of the rules applicable to a
lawyer’s conduct.10°

See accompanying sidebar entitled "Grounds for Discipline."

Grounds for Discipline

Grounds for discipline are set forth in C.R.C.P. 251.5. They are not limited to
violations of the Rules of Professional Conduct and include:

1. Any act or omission that violates a criminal law. Conviction of a crime is not
a prerequisite to disciplinary action, and acquittal in a criminal proceeding is
not a bar to a disciplinary prosecution.! Conviction of a crime also violates
Colo. RPC 8.4(b), but only if the criminal act "reflects adversely on the lawyer’'s
honesty, trustworthiness or fitness as a lawyer in other respects."? The
absence of this element of proof in C.R.C.P. 251.5 makes Colo. RPC 8.4(b)
somewhat superfluous and subjects Colorado lawyers to discipline for conduct
that would not subject lawyers to discipline in states that adhere to Rule 8.4(b)
but lack a rule similar to C.R.C.P. 251.5.

2. Any act or omission that violates an order of discipline or disability. Similarly,
Colo. RPC 3.4(c) prohibits a lawyer from knowingly disobeying an obligation




under the rules of a tribunal except for an open refusal based on an assertion
that no valid obligation exists. Unlike C.R.C.P. 251.5, a violation of Colo. RPC
3.4(c) requires proof of a "knowing" state of mind on the part of the lawyer.

3. "Failure to respond without good cause shown to a request by the
committee, the Regulation Counsel, or the Board of Trustees of the Colorado
Attorneys’ Fund for Client Protection or obstruction of the [Attorney Regulation
Committee], the Regulation Counsel, or the [Hearing] Board or any part
thereof in the performance of their duties. Good cause includes, but is not
limited to, an assertion that a response would violate the respondent’s
constitutional privilege against self-incrimination."® The OARC often charges
respondent lawyers with a violation of this rule when they fail to respond to
requests for information. The OARC also charges violation of Colo. RPC 3.4(c)
(knowingly disobeying an obligation under the rules of a tribunal) and Colo.
RPC 8.1(b) (failure to respond reasonably to a lawful demand for information
from a disciplinary authority).

4. Other unenumerated "acts or omissions amounting to unprofessional
conduct."* There do not appear to be any published decisions in which a
lawyer was disciplined under this broad standard.

1. C.R.C.P. 251.5(b).

2. See People v. Andersen, 58 P.3d 537, 541 (Colo. PDJ 2000) (“Not all convictions
of the criminal laws necessarily justify the conclusion that Colo. RPC 8.4(b) has also
been violated.").

3. C.R.C.P. 251.5(d).

4. 1d.

The respondent lawyer’s answer to the complaint is due twenty days after service of the
disciplinary complaint, unless additional time is allowed. C.R.C.P. 251.15(a) requires the
respondent lawyer either to admit or deny every "material allegation” in the complaint, or
request that the allegation be made with more particularity. It also requires the respondent
lawyer to set forth in the answer any affirmative defenses and any other "objection” to the
complaint, including a failure to charge misconduct constituting grounds for discipline.

One such defense is the disciplinary statute of limitations. C.R.C.P. 251.32(i) requires the
complaining witness to “file" a request for investigation within five years of the time the
complaining witness "discovers or reasonably should have discovered the misconduct,"106
thereby focusing on the "knowledge or negligence" of the complaining witness.107
Presumably, to "file" means or includes the initial telephone call or letter that initiates the
disciplinary process. The court has commented that the meaning of C.R.C.P. 251.32(i) is "far
from clear" because, among other things, it does not set forth the consequences of "filing" an
untimely request for investigation, namely whether it is a bar to discipline.108

C.R.C.P. 251.32(i) further states that the statute of limitations does not apply to misconduct
alleging "fraud, conversion, or conviction of a serious crime, or [to] an offense the discovery
of which has been prevented by concealment by the attorney."199 According to the court, by
expressing these exceptions in "broad, generic terms," C.R.C.P. 251.32(i) "restricts the effect
of any intended time bar to less serious kinds of misconduct."119 Highlighting the breadth of
the exception, "fraud" includes "virtually any kind of deception or unfair way of inducing
another to surrender rights or property."111 Not surprisingly, there is no published decision
barring any claims on the basis of C.R.C.P. 251.32(i).

Disclosures and Discovery

Disciplinary cases proceed much like civil actions in a state district court. Except as
otherwise provided in the Rules Governing Discipline and Disability, C.R.C.P. Chapter 20,
the Colorado Rules of Civil Procedure and Colorado Rules of Evidence apply to disciplinary
proceedings, as well as the "practice in this state in the trial of civil cases."112



Although the Rules Governing Discipline and Disciplinary Proceedings state that C.R.C.P. 16
and 26 do not apply in disciplinary proceedings, several portions of C.R.C.P. 16 and 26 are
incorporated by reference or paraphrased. Established by tradition and not rule, the "at-issue
conference" and the order entered as a result of it are similar to the case management
conference and case management order described in C.R.C.P. 16. Unlike civil cases,
however, it is at the at-issue conference that the parties and the PDJ set the trial date, which,
in turn, drives the deadlines for pretrial motions, stipulations, trial briefs, witness and exhibit
lists, and stipulations. Trial management orders in disciplinary cases are similar to those in
civil cases, except that the former are set only on request of one of the parties or on order of
the PDJ.113

Similarly, the Rules Governing Discipline and Disability Proceedings require initial
disclosures similar to those required in C.R.C.P. 26. They also specifically incorporate
several subsections of C.R.C.P. 26 to govern the discovery process, with no substantive
deviations.11* The court has stated that much of the case law interpreting C.R.C.P. 26 is
equally applicable in the disciplinary context.115 The rule imposing a duty to supplement
disclosures and discovery responses in disciplinary proceedings, C.R.C.P. 251.18(f)(4)(g),
essentially is identical to C.R.C.P. 26(e).

The reality is that discovery disputes are far less common in disciplinary proceedings than in
civil actions. One reason is that, except for its work product,11® the OARC maintains an "open
file" policy. Respondent lawyers or their counsel are allowed to review the OARC's file and
usually have done so during the investigative phase. Also, Colo. RPC 1.6(c) permits
respondent lawyers, "to the extent the lawyer reasonably believes necessary," to reveal
"information relating to the representation," including information protected by the attorney-
client privilege, to defend themselves in attorney discipline proceedings. Further, removal of
respondent lawyers from the purview of the confidentiality rule eliminates the fear that they
may compound their problems by talking about a disciplinary matter with someone else.

However, discovery disputes with third parties are just as contentious as in civil cases, and
sometimes more so. Subpoenas served on other lawyers for documents and information
about clients justifiably concern the subpoenaed lawyers, who may or may not benefit from
the exception to Colo. RPC 1.6 mentioned above. Also, the Colorado Supreme Court has
expressed concern for, and a willingness to step in to protect, complaining witnesses served
with oppressive discovery requests by the respondent lawyer.117

Unigue Aspects of Disciplinary Cases

Some elements of the disciplinary process are unique. For example, if the "mental or physical
condition of the attorney in question has become an issue in the proceeding," and the OARC
files a motion showing "reasonable cause," the PDJ may order a physical or mental
examination of the respondent lawyer by a "suitable licensed or certified examiner'118

In addition, in civil cases, particularly cases involving alleged breaches of fiduciary duty by
lawyers, lawyers routinely testify as expert witnesses regarding standards of legal ethics in
the local legal community. Former PDJ Roger L. Keithley routinely excluded expert testimony
of this kind in disciplinary cases on the theory that it constituted opinion on a question of law,
which generally is inadmissible and uniquely within the PDJ’s expertise.!1® Keithley generally
admitted expert testimony of lawyer-experts if relevant to describe the standard of care or
practice in a given area.

Pretrial and Trial Proceedings

Disciplinary cases move fast. Depending on the length of the trial, trial settings may be no
more than four or five months away. If the allegations involved in a disciplinary proceeding
are "substantially similar" to those of a pending civil or criminal case, it is within the PDJ’s
discretion to defer the disciplinary proceedings until the conclusion of the civil or criminal
proceedings.120 Allowing common issues of fact or law to be decided in another action can
avoid duplication of effort. However, an acquittal or verdict in the respondent lawyer’s favor
"shall not alone justify the termination of disciplinary proceedings."12!

In fact, collateral estoppel benefits the OARC more than it does the respondent lawyer. A
ruling unfavorable to a respondent lawyer in a criminal case or another proceeding in which
the standard of proof is clear and convincing evidence or beyond a reasonable doubt is
binding on the respondent lawyer in a disciplinary case.?? However, a ruling favorable to the
respondent lawyer in a civil case is not binding in a disciplinary case, because the Bar was
not a party or privy to the civil casel?3 and the standard of proof in a civil case usually is



lower (preponderance of the evidence) than that applicable in a disciplinary case (clear and
convincing evidence).124

The PDJ handles all pretrial proceedings, including motions and objections at trial.125 Except
where any other judge would abstain from participation in a case,128 the PDJ sits on one of
the three-member hearing boards that adjudicate disciplinary cases.12? Disciplinary trials take
place in the PDJ’s courtroom. The Colorado Rules of Evidence are applicable, although, as
in civil cases, the level of obedience to them depends on the PDJ. Motions in limine are
common, even though, unlike a civil case tried to a jury, the PDJ is one of three triers of fact.

The respondent lawyer may be compelled to testify, except if it would be "in violation of the
respondent’s constitutional privilege against self-incrimination."128 Also, the OARC gives the
complaining witness notice of the hearing, and the complaining witness has a right to make a
written or oral statement if there is a finding of misconduct.12°

Hearing board members can and often do ask questions of witnesses directly, without the
filter of the judge as in a civil jury trial. Hearing board members also ask questions of counsel
for the parties, particularly during closing arguments. The parties are permitted but not
required to file trial briefs.230 Whether it has filed a trial brief, by custom, before closing
argument, the OARC submits three copies of a "packet of legal authority" to the hearing
board, containing copies of cases, rules, and standards from the ABA Standards for
Imposing Lawyer Sanctions, which is the "guiding authority for selecting the appropriate
sanction to impose for lawyer misconduct."131

At a disciplinary trial, the parties offer evidence and argument on two discrete issues: (1)
violations of the Rules of Professional Conduct; and (2) sanctions. With respect to the latter,
character witnesses are common. In cases where the existence of violations turns on the
evidence or otherwise is hotly contested, it can be awkward for a respondent lawyer to offer
evidence and argue about sanctions based on misconduct that he or she contends never
occurred.

Hearing Board Decisions

Within sixty days after trial, the hearing board is required to prepare an opinion setting forth
findings of fact and the decision.132 The decision is final, appealable, and "considered for all
purposes an order of the Supreme Court"133—except that it lacks stare decisis effect.134
Post-hearing motions are subject to C.R.C.P. 59 and decided by the PDJ, who is required to
"consult" in the matter with the other members of the hearing board but is not, according to
the rule, required to accept their views.3> Usually, the PDJ prepares the opinion, except
where the PDJ files a dissenting opinion. In that case, the two members of the majority who
make up the quorum®3® decide how to prepare it.

A hearing board has the power to: (1) dismiss the complaint; (2) order private admonition,
public censure, a period of suspension, or disbarment; or (3) send the case to the
alternatives to discipline program, subject to the respondent lawyer’s agreement.137 Private
admonition is an "unpublished reproach."138 Public censure is a reproach that is published
with other "grievance decisions and made available to the public."13° Suspension must be for
a definite period not to exceed three years.1*C Disbarment is the revocation of a lawyer’s
license for "at least" eight years.14!

Public disciplinary decisions are published in The Colorado Lawyer, LEXIS®, Westlaw, and,
except for cases in which the PDJ has approved a stipulation for discipline reached by the
lawyer and the OARC, The Pacific Reporter. The PDJ sends copies of disbarment and
suspension orders to "all courts in this state,"142 which includes the local federal court.
Suspension is a temporary suspension of a lawyer’s license, which may be stayed in whole
or in part.

Hearing boards also have the power to order the respondent lawyer to make restitution or a
refund, and to pay the costs of a disciplinary proceeding.13 In one case, former PDJ Roger
L. Keithley dissented to that portion of a disciplinary opinion ordering the respondent lawyer
to make restitution, stating:

Prior Colorado cases ordering restitution uniformly involve either conduct involving the
taking of client property without authorization, failing to promptly return client property
or engaging in some act or failure to act which resulted in the client expending

additional funds which would not have been required if the attorney had satisfied their



[sic] professional obligations.144

Hearing boards also have the power to order probation. Probation is a form of discipline
imposed in conjunction with a suspension that is stayed, in whole or in part.1*° Ordinarily, it
may not exceed three years.146 Probation is ordered when the respondent lawyer: (1) is
"unlikely to harm the public during the period of probation and can be adequately
supervised"; (2) "[i]s able to perform legal services and is able to practice law without causing
the courts or profession to fall into disrepute”; and (3) "[h]as not committed acts warranting
disbarment."147

The order imposing probation must set forth the conditions of probation, violation of which
may result in imposition of the full period of suspension.148 C.R.C.P. 251.7 sets forth thirteen
types of conditions that may be imposed as part of a respondent lawyer’s probation, including
practice monitoring, restitution, successful completion of the Multistate Professional
Responsibility Examination, medical or substance-abuse evaluation or treatment, abstinence
from drugs or alcohol, and avoidance of further violations of the rules of professional
conduct.2*® The PDJ will enter an order showing that the respondent lawyer has successfully
completed probation on the filing of an affidavit to that effect by the respondent lawyer, and
served on the OARC, within fifteen days of the expiration of the probation period.150

Appeals

Under C.R.C.P. 251.27, the Colorado Supreme Court has appellate jurisdiction of every final
decision of a hearing board in which public censure, suspension, or disbarment is ordered.1%1
By negative inference, a hearing board decision ordering dismissal of the complaint or private
admonition is not subject to appeal. In at least one case, however, the court accepted for
review the OARC'’s appeal of a hearing board’s dismissal of a disciplinary complaint, invoking
the court’s plenary power over the disciplinary process under C.R.C.P. 251.1(d). In other
disciplinary cases, the court has accepted review of nonfinal decisions pursuant to its plenary
authority and C.A.R. 21.152

A notice of appeal is due within twenty days of the date of mailing of the decision being
appealed or of any one of the post-trial orders set forth in C.R.C.P. 251.27(g), which is
almost identical to C.A.R. 4(a).153 C.R.C.P. 251.27(g) also sets forth an excusable neglect
provision identical to that in C.A.R. 4(a) for untimely notices of appeal.

C.R.C.P. 251.27(m) states that, except as otherwise provided in the Rules Governing
Discipline and Disability and "to the extent practicable," disciplinary appeals are to be
conducted "in conformity with" various specific Colorado Appellate Rules, including C.A.R. 31
and 32 regarding the time for filing and the form of briefs, respectively, and C.A.R. 34 on oral
argument. Applications for stay of a hearing board decision pending appeal are to be filed in
the first instance with the hearing board, unless the applicant shows that it would not have
been "practicable" to have done so, in which case the application is made directly to the
court.15* Applications for stay "should be granted except where an immediate suspension
has been ordered, or when no conditions of probation and supervision while the appeal is
pending will protect the public."1%® In one case, a hearing board denied a respondent
lawyer’s request for a stay pending her appeal from an order of disbarment based on
conversion, notwithstanding the respondent’s offer to obtain a practice or financial monitor,
post a $100,000 bond, and comply with any other conditions required by the hearing
board.156

In deciding a disciplinary appeal, the court may issue an opinion. It also may issue an order
without opinion summarily affirming the decision below.157

Conclusion

Part | of this article has summarized the procedures applicable to the attorney discipline
process in Colorado. Part Il will discuss summary adjudications when respondent attorneys
fail to participate in the proceedings or have engaged in conduct that triggers immediate
suspension. It also will discuss possible options to avoid or forestall the disciplinary process,
including proceedings to transfer a lawyer to disability inactive status. Part Il will conclude
with a discussion of the process for reinstatement after suspension and readmission after
disbarment.
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